Project Funding Agreement

This is the Project Funding Agreement executed in February between the MSBA and the
Concord-Carlisle Regional School District.

In return for funding, it commits the District to a number of specific legal requirements, a
number of which will be violated, in my opinion, if the School District destroys the
existing transportation facility as part of the project and has to ask the Town for
additional money to rebuild it elsewhere.

I have highlighted the paragraphs that relate to this impending breach of contract. That

problem, with its certain project delay, can be avoided by making simple changes in the
road and grading in order to work around those buildings and leaving them INTACT, as
has been explained and advocated in previous letters posted here.

Much appreciation is due Lissa McKinney for this legal analysis and concern for a
project delay if the Building Committee continues on the destructive path, and we thank
Stan Durlacher and Michelle Ernst for directing her attention to the PFA.

William T. Plummer
129 Arena Terrace
Concord, MA 01742
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PROJECT FUNDING AGREEMENT

This PROJECT_FUNDING AGREEMENT, (the “Project Funding Agreement”), dated as of

&b)’ A ﬂai‘ 5 20| Z/(the “Effective Date”) is entered into by and between the Massachusetts
School Building Authority, an independent public authority of the Commonwealth of Massachusetts
(the “Authority”), and the Concord-Carlisle Regional School District together with its successors and
assigns (the “District” or “Owner”) (Authority and District or Owner collectively referred to herein
as the “Parties”).

RECITALS %

/‘{-{f?/x "/
WHEREAS, the provisions of General Laws Chapter 70B, as amended (“Chapter x7()&B”), Chapters
208 and 210 of the Acts of 2004, and 963 CMR 2.00 ef seq. authorize the Authorltyxto proylde a
Total Facilities Grant (as defined in Section 1 below) to Eligible Apphcan. 5 forwapp;oved *school
building construction, renovation and repair projects; and

B, ;:\ (‘v’s a{

WHEREAS, the District has applled for and desires to recen/e a Total °Faclltf1es Grant from the
Authority pursuant to the provisions of Chapter 70B, Chapters QOS and 210 of the Acts of 2004, and
963 CMR 2.00 et seq. for a Project (as defined in Section 1 belg w) conggstmg of the replacement of
the existing Concord-Carlisle Regional High School with a “hew?219,871 gross square foot
Concord-Carlisle Regional High School, with a de51gn .enrollment of 1,225 to serve students in
grades nine through twelve, on the existing site ,1pcafed at 500 Walden Street in Concord,

Massachusetts, as it is more particularly described L ewhere i this Agreement; and
'. Jf[

WHEREAS, the Authority has determin@d that ';he D1§trlct’s Project is eligible for the receipt of a
Total Facilities Grant, and the District has>agreed ‘tofeceive a Total Facilities Grant, pursuant to a
payment schedule determined by the Aufhonty and subject to all of the terms and conditions of this
Project Funding Agreement; and /1,{

WHEREAS, the Project is in thé’ best mterests of the Commonwealth and the District with respect to
its site, type of constructlon, sdTﬁc:ency of accommodations, open space preservation, urban
development, urban sprawl and energy efficiency;

WHEREAS, the Dlstnct as; conﬁrmed that the Project is necessary to meet educational standards of
the cumcu]um fr:ameworks estabhshed by the board of education pursuant to M.G.L. c. 69, § 1E for
t levels

\ ", the Project is not at a school that has been the site of an approved school project
pursuant to Chapter 70B or Chapter 645 of the Acts of 1948, as amended, within the 10 years prior
to the Project Application date, or the Project is unrelated to such previously approved project in the
same school;

WHEREAS, the Project is within the capacity of the Authority to finance within revenues projected
to be available to the Authority;
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WHEREAS, the District has confirmed that the commissioner of education has certified that
adequate provisions have been made in the Project for children with disabilities, as defined in M.G.L.
c.71B,§ 1;

WHEREAS, the District has procured an Owner’s Project Manager, as defined in Section 1 of this
Agreement, using a qualifications-based selection process and such Owner’s Project Manager has
been approved by the Authority;

WHEREAS, the District has procured a Designer for the Project in accordance with the pro;uswns of
M.G.L. c. 7, s. 38A % through 380, 963 CMR 2.10(8), 963 CMR 2.12 and any other ag{))lcahle laws
and regulations and said Designer has been approved by the Authority’s Designer Seleetion Panel;

‘r}A

V

£
WHEREAS, the Board of the Authority has voted to authorize the Executive Dlrector to enter anto a
Project Funding Agreement with the District for the Project; and

WHEREAS, the District has taken all necessary votes authorlzmg the- Project and has authonzed and
appropriated the Total Project Budget, in formats acceptable to the Authorlty, and’

<

Pro_|ect Funding Agreement and other good and valuable co 31derat10n the receipt and legal
sufﬁcnency of which are hereby acknowledged, the Authonty and the District, intending to be legally

' SECTION 1
.EFINITIONS

following words shall have ihe followmg meamngs

“Assisted Facility” means the 'chool facility that is eligible for and will receive either a Total
Facilities Grant of partlalrpayment of a Total Facilities Grant pursuant to this Project Funding
Agreement '

;*/ oo
“C nstruct"iqn Contract Documents” means all agreements, contracts, and other documents,
1ncludmg, but not fimited to, the Owner-Contractor or Owner-CM at Risk Contracts and attachments
thereto, Advertrsements Instructions to Bidders, Bidding Documents, Contract Forms, Conditions of
the Contracts Specifications, Drawings, all addenda issued prior to execution of the Contracts, and
other documents listed in the Owner-Contractor or Owner-CM at Risk contracts and any amendments
or modifications issued after execution of said contracts, executed by and between the District and
the Contractors or any other parties that set forth the terms, conditions, requirements, and
specifications for the design and construction of the Project. For purposes of this Project Funding
Agreement, the Construction Contract Documents shall also at all times include a current
construction schedule, a current Total Project Budget, and a current cash flow projection.
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“CM at Risk” or “Construction Manager at Risk” means a sole proprietorship, partnership,
corporation, or other legal entity that provides construction management at risk services as defined in
G.L. c. 149A, § 2 and is the person or entity procured as such by the District in accordance with G.L.
c. 149A, et seq., and who is primarily responsible for the performance and execution of the
construction work on the Project.

“Contractor” is the person or entity identified as such throughout the Construction Contract
Documents and who is primarily responsible for the performance and execution of the construction
work on the Project. /,_f

“Designer” shall mean the individual, corporatlon partnership, sole proprietorship, JOlﬂt{StOC
company, Jomt venture, or other entity engaged in the practice of architecture, landscape archltecture
or engineering that meets the requirements of M.G.L. c. 7, § 38A 1/2 (b) and has béen pi'ocured%md
contracted by the District to perform professional design services. i,

“Educational Program” means a numerical and verbal description of:a speclﬁc educatlonal program
for a specified number of students over a specified period of time, together with spaces needed to
support the program, complete to the degree that a Designer niay use it as;the basic document from
which to create the design of the Assisted Facility. A copy* of the Edﬁcatlonal Program for the
Project is attached hereto as Exhibit “H” and is incorporated by reférernice herein.
“Effective Date” means the date stated in the first pafagr h of this Project Funding Agreement
which shall be the date on which this Project Fundmg*'Agreem fit shall take effect.

'?fz ‘5«"}
“Excusable Delay” means a delay of the:Project, that éx,the;r (a) is solely because of a natural event,
such as flood, storms, or lightning, that is ngdt. preventable by any human agency, or (b) is reasonably
determined by the Authority to be excufable Qc;v

“Final Request and Certificate for R¥ift pur§ement” means the certificate, submitted by the District to
the Authority upon final completign of tl}g Project, that is (1) signed by the Owner’s Project Manager
stating that, to the best of the :Qwnér’s Project Manager’s knowledge and belief, the Project has been
completed and constructed in acc ordance with all Construction Contract Documents; (2) signed by
the Designer stating t}/lat /to the best of the Designer’s knowledge and belief, the Project has been
completed and construc’ted 1n accordance with the Construction Contract Documents and all

the terrﬁs ‘a copdltlons of this Project Funding Agreement, all other agreements between the
Dlstt“ ct and\the Authonty and all applicable regulations and guidelines of the Authority have been
sa isﬁed 2

“Fumishin"gg%"end Equipment Schedule” means, where applicable, the complete listing of furniture,
fixtures and equipment, as attached hereto as Exhibit “F”.

“Monthly” means once each calendar month.
“Notice to Proceed” means the written communication issued by the District to the Contractor or CM

at Risk authorizing him to proceed with the Owner-Contractor or Owner-CM at Risk contract and
establishing the date for commencement of the contract time.

Project Funding Agreement v.03.11.2011 3
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“Owner’s Project Manager” shall mean the individual, corporation, partnership, sole proprietorship,
joint stock company, joint venture, or other entity under contract with, designated by, or assi igned by
the District and approved by the Authority, to fully and completely manage and coordinate
administration of the Project to completion. The Owner’s Project Manager must meet the
qualifications set forth in M.G.L. c. 149, § 44A %, 963 CMR 2.00 et seq., and all applicable policies
and guidelines of the Authority.

“Project” refers to the replacement of the existing Concord-Carlisle Regional High School with a
new 219,871 gross square foot Concord-Carlisle Regional High School, with a design enrollment
of 1,225 to serve students in grades nine through twelve, on the existing site locatﬁ at 500
Walden Street in Concord, Massachusetts, as it is more particularly described els(\;vhere in this
Agreement, which is a (1) Capital Construction Project, (2) Major Reconstructiofi Pro_lect, or 3
School Project, each as defined in Chapter 70B, §2. vji. /,

r‘/

7

“Project Cash Flow” means a detailed accounting of the projected agnount»of fuhdm being received

and expended by the District during the course of the Project on:a“ monthly\bams whﬁsh is attached

hereto as Exhibit “D”. &

S:’. :
“Project Permits” means all permits, approvals, consents and llce;;ses issued or granted by
governmental authorities, necessary or appropriate to the construcﬁdn “Completion and occupancy of

the Project.

RS

“Project Schedule” means the schedule for the Proj ect )ncludmg a detailed estimated timeline as
described in 963 CMR 2.10(10), which i 1s attached ilei"eto as’Exhlblt “C».

,§
“Project Scope” means the scope of the P;'ofposed ¢Pr6ject that has been mutually agreed to by the
Authority and the District and as is attached hercto .as Exhibit “B”.

“Project Scope and Budget Agreeme t” m s the agreement described in 963 CMR 2.00, ef seg.
that has been executed by the Paﬁles and i incorporated by reference herein.

,\f. .......

“Project Scope and Budgef: onference means the conference described in 963 CMR 2.10(9).

/ = "7 f"‘,
“Project Site” means;t}‘ne specxﬁc location of the Project as more fully described in Exhibit “E”
attached hereto & %

{.
o

/ o
“Schematnc Drawings: and Plans” means, where applicable to the Project, preliminary floor plans
1derfhfym Eprograf‘nmatlc and other spaces, elevations, site plans, plot plans, topographlcal plans,
plans’ showm ile location of the Project in relationship to other schools in the district, engineering
studies, aﬁd afiy other plans deemed necessary by the Authority.

“Subcontractor means a person or entity that has a direct contract with the Contractor or CM at Risk
to perform a portion of the work on the Project.

“Total Facilities Grant” means the Authority’s total financial contribution to an Approved Project,
which is calculated by the Authority pursuant to the provisions of Chapter 70B, Chapter 208 of the
Acts of 2004, and 963 CMR 2.00 ef seq., and paid to the District pursuant to a Progress Payment
schedule established by the Authority and subject to the terms and conditions of this Project Funding
Agreement.

Project Funding Agreement v.03.11.2011 4
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“Total Project Budget” means a complete and full enumeration of all costs, including both hard costs
and soft costs, so-called, that the District reasonably estimates, to the best of its knowledge and
belief, has been or will be incurred in connection with the planning, design, construction,
development, the mobilization of the operation, and the completion of the Project, approved by the
Authority, which may be updated from time to time by mutual agreement of the Parties and which is
attached hereto as Exhibit “A”.

“Vendor” means any person, entity, business, or service provider under contract or agreempent with
. . - . . . 3 . - . K
the District to provide goods or services to the District in connection with the Project. ;

%
%
k4

DA
&,
n

SECTION 2 2
THE PROJECT AND THE TOTAL FACILITIES GRAI‘}T‘

Y
3

@,

2.1  As of the Effective Date and subject to the satisfaction of or compliﬁﬁéé@yvifﬁggs“reasonably
determined by the Authority,: (a) all of the terms and conditions ofthis Pf‘gject F;}‘lndiﬁjé"Agreement,
(b) the applicable provisions of Chapter 70B, Chapters 208 ar,;ff 210 of ti-le*Acts of 2004, and 963
CMR 2.00 et seq., and (c) any other rule, regulation, policy, giideline, approval or directive of the
Authority, the Authority hereby approves the following Totaﬁl?g/gilities,;@ram for the Project: an
amount that shall under no circumstances exceed the lesser~of:(i) thirty-five and fifty-eight
hundredths percent (35.58%) of the final approved, total eligible Project costs, as determined by the
Authority, (“Reimbursement Rate”) or (ii) $28,781,100; T‘H@F_l?qrties hereby acknowledge and agree
that this Total Facilities Grant is the maximum amougf*x‘a‘f;fdriﬁ'ﬁg that the District may receive from
the Authority for the Project, and that the ﬁnalf;a’i’ﬁ“iﬁ‘;l_lﬂt %fﬁﬂm Total Facilities Grant may equal an
amount less than $28,781,100, as determined b)f,};gn audit conducted by the Authority. Any costs and
expenditures that are determined by the Al oritystorbe either in excess of the above-stated Total
Facilities Grant or ineligible for payri‘:i:_e,ljft by'the Authority shall be the sole responsibility of the

District. The Reimbursement Rate set f{c'ﬁ"th,ngpvc', and as more fully described in the reimbursement
rate summary, attached hereto as Ei:'h_i‘pi\t\"{‘l’), includes a total of four and fifty-eight hundredths
(4.58) incentive reimbursement@i")_jgts \X‘/f\,‘i_c‘;h include one and fifty-eight hundredths (1.58) points for
Maintenance, one (1.00) pointifor"@gn truction Manager at Risk, and two (2.00) points for Energy
Efficiency-Green Schools p‘ix}rsuant' to G.L. c. 70B, § 10(a)(C) that have been provisionally assigned
subject to a final detgrmi éition»,;a{ijy the Authority as to the District’s eligibility to receive such

MM ONA

incentive reimbursem',e/ t’poi ts. The Reimbursement Rate set forth above and the Total Facilities

Grant shall be sglgjec&tg}. a decrease, as provided in Section 2.4 of this Agreement, if the Authority
determines, in&iﬁté.js‘ple discretion, that the District is ineligible to receive any portion of the incentive
reimbyt‘é“é"meﬁ‘t" )

?Biﬁf’s:’}ihrét have been provisionally assigned for Maintenance, Construction Manager
at}l;jék, ari@i[gr ng,rgy Efficiency-Green Schools or such other incentive reimbursement points that
may B’g,;gésiglle 1:by the Authority.

2.2 In}ile event that the Authority reasonably determines that the Project is not in accordance or
compliance with the Project Scope, the Project Schedule, the Total Project Budget, Furnishings and
Equipment Schedule, the Construction Contract Documents, the Schematic Drawings and Plans, all
of the covenants in Section 3 of this Project Funding Agreement, all other terms and conditions of
this Project Funding Agreement, the provisions of Chapter 70B, Chapters 208 and 210 of the Acts of
2004, 963 CMR 2.00 et seq., and any other applicable rule, regulation, policy, guideline, approval or
directive of the Authority, or is delayed (other than an Excusable Delay), then the Authority may
temporarily and/or permanently withhold payments to the District for the Project, provided that the
Authority shall not unreasonably withhold any such payments. In the event that the Authority either

Project Funding Agreement v.03.11.2011 5
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temporarily or permanently withholds payment for the Project, the District hereby agrees and
acknowledges that the Authority shall have no liability for any such withholding of payment or any
loss that may occur as a result of any such withholding of payment.

2.3 The Parties hereby acknowledge and agree that, in the event that the lowest, responsible
bid accepted by the District for the construction of the Project is lower than the corresponding
amount set forth in the Total Project Budget, the Authority shall reduce the Total Facilities Grant
amount set forth in Section 2.1 of this Agreement accordingly. The Parties hereby further
acknowledge and agree that, in the event that the lowest, responsible bid accepted by the District
for the construction of the Project exceeds the corresponding amount set forth in the Total
Project Budget, the Authority shall not make any adjustments to its Total Fa01litles~ G{ant on
account of the bid, and the increased costs shall be the sole responsibility of the plétrlct <

|; 3 o
i

2.4  The Reimbursement Rate for the Project is calculated as set fo;th m}he ;elmbursement
rate summary, attached hereto as Exhibit “I”, and shall be subject to the prov;smns}of M.G.L. c.
70B, 963 CMR 2.00 ef seq., and the policies and guidelines %% the Au}honty Any incentive
reimbursement points that may be included in the calculatigh of the Reiribursement Rate, as it
may be amended from time to time by the written agreement’of the Aug'lorlty, must be earned, as
determined by the Authority in its sole discretion, and shall b shlgjeof to audit by the Authority.
If the Authority determines, in its sole discretion, that the District is mehglble to receive any
portion of the incentive reimbursement points thatl\gﬂay,be included in the calculation of the
Reimbursement Rate, as it may be amended from {ifhe totime by the written agreement of the
Authority, the Authority may, in its sole dlscrptlon, d/e'@rease the Reimbursement Rate and the
Total Facilities Grant accordmgly Any such Elecréase in the Reimbursement Rate, and
corresponding decrease in the Total F. mlltlé\s.,,Gfbant shall be applied retroactively to all
payments made to the District by the ,/Auth(anty under the terms of this Agreement and to all
requests for reimbursement of ellglblé 10] eigtscosts made by the District to the Authority under
the terms of this Agreement. If the: Aut 10fity determines that, as a result of a decrease in the
Reimbursement Rate, or a correspondmg decrease in the Total Facilities Grant, it has made
overpayments to the Distriot;ithe Authority may recover the amount of such overpayments from
the District by whatever remedles are available to it under this Agreement or under applicable
law, including, but rgat 1m1ted 16, set off against any future payments owed to the District for
reimbursement of eh\glbie PrOJect costs, as determined by the Authority. Upon written demand
by the Authority, the\Dls“ﬁ'lct shall promptly return to the Authority the amount of any such
overpaymen’;§ unfeﬁs otherwnse agreed to in writing by the Authority.

2. 5’ The 2Basls bf Total Facilities Grant set forth in Exhibit A to this Agreement includes all
budgeted costs for the Feasibility Study authorized by the Authority for the Project (“Feasibility
Study Bﬁdgé{s ) and supersedes and replaces any other Feasibility Study budget that may have
been authdrized by the Authority and set forth in any Feasibility Study Agreement between the
Authority and the District. The Feasibility Study Budget included in this Agreement does not
take into account any payments that may already have been made to the District by the Authority
for the costs of any Feasibility Study under any Feasibility Study Agreement between the
Authority and the District. The Total Facilities Grant set forth in Section 2.1 of this Agreement
is calculated by applying the Reimbursement Rate set forth in Exhibit I of this Agreement to the
Basis of Total Facilities Grant, which includes the Feasibility Study Budget for the Project.
Notwithstanding the provisions of any Feasibility Study Agreement between the Authority and

Project Funding Agreement v.03.11.2011 6
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the District, the approved, eligible costs of a Feasibility Study authorized by the Authority for the
Project will be reimbursed, retroactively and prospectively, based upon the Reimbursement Rate
set forth in Section 2.1 and Exhibit I to this Agreement. The Authority shall deduct from the
Total Facilities Grant set forth in this Agreement the amount of any payments already made to
the District by the Authority for the costs of a Feasibility Study pursuant to the provisions of any
Feasibility Study Agreement. Nothing stated in this section of this Agreement shall impair the
right of the Authority to make adjustments to the Reimbursement Rate and the Total Facilities
Grant or to audit and determine ineligible costs as provided elsewhere in this Agreement and in
the Authority’s statutes, regulations, policies, guidelines and standards.

SECTION 3
COVENANTS

The District covenants and agrees that as long as this Project Funding Agreen ’t m eﬁ‘ect the

District shall and shall cause its employees, agents, and representahyes to perfo gn Y¢<n d:s comply with

the following covenants: e «,;..,
& Ry s

\

3.1 The District acknowledges and agrees that the Auf;horlty s g}am program, established
pursuant to Chapter 70B, Chapters 208 and 210 of the Acts of 2004 63/CMR 2.00 et seq., and any
other applicable rule, regulation, policy or guideline of the Authorlty, is a non-entitlement,
discretionary program based on need and the District shgll not be entitled to any funds from the
Authority except as provided in this Project Funding I}gr;eement'
B

32  The District shall and shall cause its emzpﬂ‘cﬁ)yees to,comply with all provisions of this Project
Funding Agreement; all other agreements“ related,to thé PrO_]CCt that have been referenced herein or
otherwise approved in writing by the Al}}héﬁt])@, and Al provisions of law that are applicable to the
Project and this Project Funding Agrecfi gnt afid; sthe District shall take all action necessary to fulfill
its obligations under this Project Fund f’Aggeement and under all other agreements related to the
Project that have been referenced hereli;:or»otherwnse approved by the Authority.

.<:f, bk
3.3  The District hereby es “that it shall submit all Project information, including but not
limited to, Total Pro_]ect Budget mformatlon plans, specifications, Project Schedules, and Project
progress reports, and/amyf addlflonal information that may be requested by the Authority, to the
Authority in a timely i nner in a form satisfactory to the Authority.

\Z%

34  The Distrlct hereby agrees that it shall use its best efforts and resources to diligently satisfy
and céfnpl,ete each of ‘the terms and conditions of this Project Funding Agreement as promptly as

pos Lble £ g P

3.5 k District hereby acknowledges and agrees that all costs related to the Pro_]ect including
the costs identified in the Total Project Budget and costs of the items appearing in the Project
Scope, shall be subject to review and audit by the Authority, and the Authority shall determine,
in its sole discretion, whether such costs are eligible for reimbursement pursuant to the

Authority’s regulations, policies and guidelines. There may be Project costs, in addition to the
items specifically identified as ineligible in the Project Scope and Budget Agreement, the Total
Project Budget, the Project Scope and/or the Furnishings and Equipment Schedule that are ineligible
for reimbursement according to such regulations, policies and guidelines. The District hereby further
acknowledges and agrees that certain costs incurred by the District in connection with the Project
shall not be eligible for reimbursement by the Authority, pursuant to 963 CMR 2.10 & 2.16(5) and

Project Funding Agreement v.03.11.2011 7
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any other rules, regulations, policies and guidelines of the Authority, including, but not limited to, the
following:

(a.)  Financing and Interest Costs. The District hereby acknowledges and agrees that any
financing costs incurred by the District, including, but not limited to, interest, principal, costs
of issuance and any other cost related to short or long term bonds, notes or other certificates
of indebtedness, refunding notes or bonds, temporary loans, or any other form of
indebtedness issued by the District in relation to an Approved Project and all costs associated
with credit rating services, legal services related to the issuance of any indebte{%ness and

financial consulting services shall not be eligible for reimbursement by the Authori

‘?.
e S

(b.) Legal Fees and Costs. The District hereby acknowledges and agreesd that the ’cost of
legal services, including, but not limited to, bond counsel fees, attomey,s 'fees @rbltratlon or
mediation fees, filing fees, and any other legal fees, costs or expenses i 1n’ct1 ed by the District
in connection with the Project shall not be eligible for relmbursemexf byvthe Al{lthorlty

: ‘. 57

.....

(c.)  All other costs identified in 963 CMR 2.16(5).

,
(

All project costs and PrOJect Scope items are subject to revnbw .and atfdlt by the Authornty, and
whether a project cost is eligible for reimbursement shall be detefnitied by the Authority, in its sole
discretion, during the Authority’s audit of the Project. i

a/

3.6 ©  The District hereby acknowledges and agree§ tihat the “Authority’s Total Facilities Grant is
subject to the District’s adherence to and mamten‘éﬁ"ée of he Project Scope, Project Schedule, Total
Project Budget, and, where applicable, the Furtnshmgs and Equipment Schedule, and the District
shall not make any changes, additions, or s& ﬁd\gﬁeps Ao the Project Scope, Project Schedule, Total
Project Budget, or the Furnishings and’ quulpment Schedule without the prior written approval of the
Authority. Any increases to the Total {{]CCI Budget as set forth in Exhibit A as of the Effective
Date, shall not result in any change‘s \tQ thé%mount of the Total Facilities Grant set forth in Section

2.1 of this Project Funding Agreemgnt S

3. 7 The Dlstrlct hereby ackn‘owledges and agrees that the Authorlty shall not provnde any

3.8
obllga;
of De1

3.9

the followmg (a) the projected total Project costs, (b) actual expendltures to date, (c) estlmated
remaining expenditures for the Project, (d) a detailed explanation of all variances from Total Project
Budgets previously submitted to the Authority, (e) all sources and amounts of funding, and (f) an
updated Project Schedule.

3.10  The District hereby agrees that, in order to demonstrate that adequate funding for the Project
is available, it shall provide the Authority with financial statements, details relating to the financial
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condition of the District, an updated Project Cash Flow projection on a Monthly basis, in a suitable
format acceptable to the Authority, to demonstrate that adequate funding for the Project is available.

3.11 The District shall use the Authority’s Contract for Owner’s Project Managers Services,
Contract for Design Services, and any other standard contracts, contract provisions, guidelines,
procurement documents, requests for services, and forms prescribed by, or otherwise acceptable to,
the Authority to procure and hire any Owner’s Project Manager, Designer, Contractor or, CM at
Risk, professionals or Consultants in connection with the Project.

3.12  During the course of the Project, the District shall investigate and review, and shail require
the Owner’s Project Manager, if required for the Project, and the Designer to investigate; andzrevnew
the progress and quality and construction of the Project. The District shall undertake all re%%nable
efforts designed to ensure that the Contractor or CM at Risk, Subcontractor\{’ and*’all Vendors
expeditiously and diligently construct, equip and complete the Project in a & o d §vorkmanhke
manner. i “ 5
i, 5, %; Q 2

3.13  The District hereby acknowledges and agrees that it ﬁhall keep a11 sre€ords related to the
Project including, but not limited to, those records described ir:963 CMR 2.16(4), for as long as the
Assisted Facility is in service as a public school or remains unaer the 96/nersh1p or control of the
District. The District shall and shall cause its employees, agenfs"lfep'r'ésentatlves and its Owner’s
Project Manager, Designer, Contractor or CM at Risk and Vendors to keep adequate records of the
Project and shall make all Project records and thé Pro_]ect site available to the Authority,
representatives of the Authority, and the Authority’ s ('fofnmlssmnmg Consultant.

3.14 The District shall neither changg: nor penm{ e change of the Designer or any of its key
personnel or sub-consultants without the prior vﬁlttep Approval of the Authority in accordance with

the provisions of 963 CMR 2.12. If there is any change or proposed change in the Desngner or any of

the change or proposed change,en\ the Prc_]ect The District shall not contract with a new Designer
without first obtaining the Authonty’s ‘written approval of the new Designer. The District shall
comply with all apphcable 3 ovisions of law in the procurement of a new Designer.

prov1s1ons of 9,63 ‘CMR 2 12 As part of its written notice to the Authority, the District shall provxde
a statenfent of ¢ reaspns “for the proposed change and an explanatlon of the lmpact of the change on the
Proj €ct ’fhe DlSt['lCt shall comply with all applicable provisions of law in selecting or otherwise

1lowin g‘fa new Contractor to take over the Project and the District shall provide written notice to the
Authorlty\ldent'{ ifying the new Contractor or CM at Risk and describing the process by which the new
Contractor ;or CM at Risk was selected for or otherwise took over the Project.

3.16 By no later than ten (10) days after the Effective Date, the District shall certify to the
Authority in writing that it has delivered this Project Funding Agreement to any Designer, Owner’s
Project Manager, and Contractor or CM at Risk hired, or otherwise assigned to the Project, by the
District and shall provide the Authority with copies of the transmittal letters and any documents
evidencing such delivery. In the event that the Owner’s Project Manager, Designer, Contractor or
CM at Risk is hired or assigned by the District after the Effective Date, the District shall deliver this
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Project Funding Agreement to said Owner’s Project Manager, Designer, Contractor or CM at Risk
within ten (10) days after the effective date of hire or assignment.

3.17  With respect to all actions taken in relation to the Project, the District and all of its officers,
agents and employees shall observe and obey, and shall include language in all of its contracts with
the Owner’s Project Manager, Designer, Contractor or CM at Risk, and all Vendors requiring them to
observe and obey all federal, state and local laws, regulations, ordinances, codes, statutes, orders and
directives and any other applicable provisions of law.

3.18 The District shall require the Contractor or CM at Risk to indemnify the Autl’ionty and
comply with the indemnification requirements set forth in Section 16 of this Pro_]ect Ii;undmg
Agreement. Within sixty (60) days after the Effective Date, the District shall prov1de the Affthorlty
with written documentation evidencing such indemnification of the Authori 5 unless otherwwe
agreed in writing by the Authority. In the event that the Contractor or CI ‘a @\RlSk is hired or
assigned by the District after the Effective Date, the District shall"'p'r'bvx &i such written
documentation evidencing such indemnification within ten (10) days aﬂer the eﬁect\be ‘date of hire
or assignment. In the event that the District does not obtain mdemmficatmn sof the Authorlty from
the Contractor or CM at Risk within these deadlines, the Authorlty may terminate this Project

Funding Agreement.

3.19 The District shall furnish to the Authority such_further afﬁdavnts certificates, opinions of
counsel, surveys and other documents and instruments, a§ rﬁay be required by the Authorlty to ensure
that the terms of this Project Funding Agreement aré béing qbserved and performed in all respects,
and that the Project is progressing satlsfactorlly/%’tS‘ ‘ﬁlanrﬁ’ed in strict comphance wnth all applicable

3.20 During the course of the Projseo’c the blstrlct shall submit to the Authority a list of all
proposed changes (in the form of a/'Potenéal ‘Change Order log, so-called) and all actual changes,
amendments, addenda to the Cor(st;uctlon Contract Documents, and to the Owner-Designer contract.
The District shall submit ajl: exe\'\'lged‘change orders, extra work orders, or modifications to the
Project to the Authority for"‘the Allthorlty to consider whether the costs associated with such change
orders, extra work ordgrs;: OF modlficatlons are eligible for reimbursement by the Authority pursuant
to this Project Fundmg Agreément

/
321 The Dgstrlqt sha ndertake all reasonable efforts to ensure that the Contractor or CM at Risk
and Sufontfacto’rs“obtam all Project Permits and shall certify to the Authority in writing that the
Co tractor or CM iat Risk and Subcontractors have obtained such Project Permits within fifteen (15)
days\*aﬁet‘ the Pgbject Permits have been obtamed With respect to any of the Project Permits that are

and filed § Kn accordance with all applicable requirements. The Authorlty shall have the right to
request copies of Project Permits at any time, and the District shall make available any Project
Permits requested by the Authority.

3.22  Prior to receiving final payment from the Authority, the District shall have obtained all

required inspections and approvals of the Project that are required by law or otherwise required by
the Authority.
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3.23  The District hereby acknowledges and agrees that the Authority shall engage an independent
party, not affiliated or associated with the Owner’s Project Manager, Designer, or Contractor or CM
at Risk, to provide commissioning services with the intent of achieving, verifying and documenting
the performance of building systems in accordance with the design intent and the functional and
operational needs of the District (hereinafter “Commissioning Consultant™). The District agrees that
it shall fully cooperate with and accommodate the commissioning efforts undertaken by the
Authority and the Commissioning Consultant and shall require the Owner’s Project Manager,
Designer and the Contractor or CM at Risk to provide the same level of cooperation and
accommodation. The District further agrees to allow adequate time within its Project Schedule to
allow the Authority’s Commissioning Consultant to perform its work, and the Authorlty s a‘;l not be
responsible for any delays that may result from the Commissioning Consultant’s work e

R '/.4:’\

3.24  Within ninety (90) days after the District approves final payment to the Contractor or @M at
Risk for the Project, or provides such other appropriate documentation, as reas nably term{ned by
the Authority, indicating that the construction of the Project is one hundred peroe )t (1 Qdi) complete,
the District shall submit to the Authority a Final Request and Certlf’lcate for Re bursement and an
accounting of the total final Project costs in a form prescrlbed by or ot 1Erwise acceptable to the
Authority.

3.25 The District hereby agrees that, upon completion of the ‘PrOJect the Assisted Facility shall
have an anticipated useful life of at least 50 years as a pubhc school or that the Project will materially
extend the useful life of the School and preserve an assét that otherw1se is capable of supporting the
required Educational Program. 7

7
3.26 The District hereby acknowledges and agrees that neither the District nor any of its
employees, officials or agents shall submz\ti an‘y ;fa]sé or intentionally misleading information or
documentation to the Authority in connéctii with this Project Funding Agreement, and further
acknowledges and agrees that the submisslon of any such information or documentation shall be a
material breach of this Project Funding Agreement and shall be cause for the Authority to revoke any
and all payments otherwise duéito the “District, to recover any previous payments made to the
District, and/or make the Digtrict lnehglble for any further funding from the Authority. The District
hereby further agrees that if;shall have a continuing obligation to update and notify the Authority in
writing when it knows or. has any: féason to know that any information or documentation submitted to
the Authority contam§ false ‘mlsleadmg or incorrect information.

3.27 The D strlgt here y acknowledges and agrees that the Authorlty shall bear no responsnblllty,

Agreemen 4re intended solely for the benefit and protection of the Authority as the grantor of
Project funding. Nothing herein shall be construed as advice to, nor create a duty to provide advice
to, the District regarding legal or contractual requirements or best practices for the Project. It is
solely the obligation of the District to determine and comply with all legal requirements applicable to
the Project and to determine and enforce any necessary contractual requirements and obligations of
its Designer, Owner’s Project Manager, and Contractor or CM at Risk.

3.29  The District shall not issue the Notice to Proceed prior to the Effective Date unless otherwise
agreed to in writing by the Authority.
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3.30 The District shall use its best efforts to monitor the performance of the Owner’s Project
Manager, Designer, Contractor or CM at Risk, and Vendors and shall use its best efforts to enforce
the provisions of the District’s contracts with each of them.

3.31 The District shall not combine, consolidate, or conjoin in any way the procurement, pre-
qualification or selection of an Owner’s Project Manager, Designer, Contractor, CM at Risk at
Risk, Subcontractor, consultant or vendor for the Project with the procurement, pre-qualification
or selection of an Owner’s Project Manager, Designer, Contractor, CM at Rlsk/‘gat Risk,
Subcontractor, consultant or vendor for any other construction, repair or renovation), pro_]ect
without the express prior written approval of a duly authorized representative of s Al horlty
Any costs incurred by the District that relate to, or arise out of, the use?0fza com ined,
consolidated or conjoined procurement, pre-qualification or selection pr;fcess a§ progcrlbed
above, including, but not limited to, the preparation of bid documents, rgquests for, Serv1ces and
requests for qualifications, without the express prior written qpproyal o“f@ dilly -authorized
representative of the Authority shall not be eligible for relmburseme’ht ~..,¢.,’

3.32 The District hereby acknowledges and agrees that Section ; 1601 of the American
Recovery and Reinvestment Act of 2009 (“ARRA”) prov1des’that Dév1s Bacon labor standards
apply to all projects financed with the proceeds of certain tax- favored bonds, including qualified
school construction bonds. Accordingly, the District sha and shall require all Contractors and
Subcontractors to, comply with the requirements sef #orth 1ti-29 CFR Parts 1, 3 and 5, including
without limitation, the requirement that all laborers; anflfmechamcs employed by Contractors and
Subcontractors on projects funded diregtly bygor aséisted in whole or in part by and through the
Federal Government pursuant to ARRA shill,, befpald wages at rates not less than those
prevallmg on projects of a charactersslm115r¢4n the locality as determined by the Secretary of
Labor in accordance with subchapter*y of ‘Ghapter 31 of title 40, United States Code. With
respect to the labor standards spe{nﬁed 1n:this section, the Secretary of Labor shall have the
authority and functions set forth3in Reo;rgamzatlon Plan Numbered 14 of 1950 (64 Stat. 1267; 5
U.S.C. App.) and section 3145 of ftltle 40, United States Code. In order to comply with the
requlrements set forth in 29 CFR:5.5, the District shall include the language set forth in Exhibit
“J” hereto in each bid; sohcltafion and construction contract financed by the Total Facilities
Grant provided pursuant to ‘thls PrO_] ect Funding Agreement.

SECTION 4
REPRESENTATIONS AND WARRANTIES

The\D\S:ﬁct and the undersigned, for themselves and for the District, hereby warrant and represent
that eac \o\f thé followmg statements is true, correct and complete:

&
4.1 The District is validly organized and existing under and by virtue of the laws of the

Commonwealth, has full power and authority to own its properties and carry on its business as now
conducted, and has full power and authority to execute, deliver and perform its obligations under this
Project Funding Agreement.

4.2 The District is duly authorized and has taken all necessary steps to authorize the execution
and delivery of this Project Funding Agreement and to perform and consummate all transactions
contemplated by this Project Funding Agreement. The undersigned have been duly authorized in

Project Funding Agreement v.03.11.2011 12



MSBA Project No.: 200906400505 EXECUTION COPY
District: Concord-Carlisle Regional School District

accordance with law to execute and deliver this Project Funding Agreement on behalf of the District.
This Project Funding Agreement and its execution by the undersigned does not and will not, to any
material extent, conflict with or result in the violation of any charter, by-law, ordinance, order, rule,
regulation, statute or any other applicable provision of law or any order, rule, regulation or judgment
of any court or other agency of government.

4.3  The District has all requisite legal power and authority to own, or to control in accordance
with the provisions of 963 CMR 2.05(1), and to operate the Assisted Facility and Project Site for the
useful life of the Assisted Facility. P

{'\

44 The District holds fee simple title, or, in the alternative, a lease in accordﬁllgqgw{th the

provisions of 963 CMR 2.05(1), to the Assisted Facility and the PrOJect Site and anyxeasem‘@nts and

rights-of-way, necessary to ensure the undisturbed use and possession of the ;&ssnsted%Facnl}ty and
Y 1

Project Site. &

4.5  No information furnished by or on behalf of the Distrigt- %o. thé*{xuthonty i this Project
Funding Agreement, including all Exhibits attached hereto the Pro_|éct uﬁcope and Budget
Agreement, the Feasibility Study Agreement, the Initial Coﬁnyllance Certification, or any other
document, certificate or written statement furnished to the" Authont}f in connection with the
Statement of Interest or Project contains any untrue statement of a‘fatetial fact or omits any material
fact necessary to make the statements contained in this Agreement or in the aforementioned
documents not misleading in light of the circumstances, 1i1 wh“ich ‘the same were made.
3~«\-}{:;.’+ ,:/
4.6  The District has duly obtained all neccssaﬁy.. votes, resolutlons appropriations, and local
approvals for the Project, in accordance’with formats ;prescrnbed by or otherwise acceptable to the
Authority, and has taken all actions necessa;y or‘?equ;réd by law to enable it to enter into this Project
Funding Agreement and to fund and: y%rfofm its obligations hereunder in accordance with the
Authority’s policies and standards. ThlS Proleci Fundmg Agreement constitutes a valid and binding
obligation of the District, enforceablé i in acééidance with its terms, except as such enforceability may
be limited by bankruptcy, msdlyency, “rhoratorium, reorganization or other laws heretofore or
hereafter enacted and general equltyxprm%aples
‘)

(.

4.7  The District hgs readrand fully understands, and shall remain in compliance with Chapter
70B; Chapter 208 and 2/10 of the Acts of 2004 963 CMR 2.00 et seq., and all other apphcable rules,

represents ‘that the‘ PrOJect has been designed and constructed in accordance wnth the requirements
anid stan i #rds set forth in 963 CMR 2.04.

4.10 The .D-:lStI'ICt has read and fully understands the prov:snons of 963 CMR 2.16 and understands
that certain costs and expenses incurred by the District in connection with the Project shall not be
eligible for reimbursement by the Authority, including, but not limited to, those items listed in 963
CMR 2.16.

4.11  The District has read and fully understands the provisions of 963 CMR 2.16(4) and has a

record keeping system in place to file, track, and retain all records related to the Project for as long as
the Assisted Facility is in service as a public school or remains under the ownership of the District.
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4.12  The Project has successfully undergone review, or shall have successfully undergone review
prior to the solicitation of construction bids, by any departments or agencies of the Commonwealth
required by law to review such projects, including, but not limited to, the Massachusetts Historical
Commission, the Massachusetts Commission Against Discrimination, the Secretary of Environmental
Affairs, and the Architectural Access Board in accordance with all applicable laws and regulations and
the District has provided, or shall have provided prior to the solicitation of construction bids, any
written documentation evidencing such reviews to the Authority.

4.13  No litigation before or by any court, pubhc board or body is pending against gither the
District or the Authority seeking to restrain or enjoin the execution and delivery of thi§ Project
Funding Agreement or the construction or operation of the Project, or contesting or’ aff%gf;ng the
validity of this Project Funding Agreement or the power of the District to pay its sl;are of the’PrOJect

4.14  The District has read and fully understands the provisions of the Massébhusetts Conﬂlct of
Interest law, M.G.L. c. 268A, and has implemented policies and procedurqs t‘o“’ensure that all District
employees, agents, consultants and representatives and the Ownér 'S PrOJCCt i}danagér Designer,
Contractor and Vendors working on or for the Project are in compllance Wlth M:G.L. c. 268A to the
extent that it is applicable. 2 <

4.15  The District meets all of the applicable requirements of M‘GL: €. 7 § 38A ¥; c. 30 (sections
39F, 39], 39K, 39N, 390, 39P and 39R); c. 70B; c. 149; chapter 193 of the Acts of 2004; 963 CMR
2.00 et seq. ; and all other applicable provisions of fedefal “state and local law, and has implemented
policies and procedures to ensure that all District emﬁ oyees‘:}agents consultants and representatives
and the Owner’s Project Manager , Designer, C ﬁffactor dhd Vendors working on or for the Project
are in compliance with the applicable reqﬁlrcmeéis of M GL.c. 7, § 38A %3; c. 30 (sections 39F, 39],
39K, 39N, 390, 39P and 39R); c. 70B; c. 349; hgp;er 193 of the Acts of 2004; 963 CMR 2.00 et
seq.; and all other applicable provnslon§fof deral state and local law.

4.16  The District has lmplementéd\ppllcleg and procedures to prevent and eliminate fraud, waste
and abuse of public funds in connectloﬁ}vﬁh the Project.

4 .....

4.17  The District has submltted xall ‘audit materials requested by the Authority in connection with
any project for which g)e Dx“stmct has received or anticipates receiving funding from the Authority.

4.18 The Dlsgglct has submltted to the Authority a completed electronic payments form, as

prescnbed b):}he ' uthorlty, in accordance with the instructions stated on the form.
./ r

4.19: " In éach flséal year since fiscal year 1999, the District has spent at least 50% of the sum of the
K 7

DlStl‘lCt '8 calculated foundation budget amounts for the purposes of foundation utility and ordinary

mamtenénce e£penses and extraordinary maintenance allotment as defined in M.G.L. c. 70 for those

purposes. },

420  All meetings of all public bodies in the District that relate in any way to the Project,
including, but not limited to, the meetings of the District’s school building committee, have been
conducted, and shall be conducted, in compliance with the provisions of G.L. c. 30A, §§ 18 -
25, 940 CMR 29.00 et seq., and all other applicable law.

SECTION 5
DISBURSEMENT OF TOTAL FACILITIES GRANT
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Subject to the terms and conditions of this Project Funding Agreement, the Authority shall disburse
Total Facilities Grant funds to the District in accordance with and subject to the following:

5.1 (@) Using the Authority’s Pro-Pay system, the District shall submit requests for
reimbursement to the Authority on a Monthly basis in a format and manner prescribed by the
Authority. Each Monthly request for reimbursement shall be approved locally by a duly authorized
representative of the District, shall be in a form prescribed by or otherwise acceptable to the
Authority, and shall include, in reasonable detail: (1) the amount of reimbursement requested, (2) the
nature of the materials, property, or services received, (3) the total value of the work perfz rmed and
materials furnished by each of the Designer, Contractor, Owner’s Project Manager, and' 'quh%Vendor
to date, (4) the value of the work completed during the reimbursement period, and (5) §the pe%céntage
}.

of completion to date for each line item of work. 44. I
3 &
L

(b) Each request for reimbursement submitted by the Dlstrlct shaﬂ be ‘ac i anied by (1)
the invoices for each of the amounts requisitioned, (2) proof of payment by\the blstrlct “and (3) any
other supporting documentation and information substantxatmg thé Disfrict’s request for
reimbursement, as the Authority may request, in a form satnsfaci;gry to the Authorlty

i &

(c) Each request for relmbursement shall mclude a writtéiis certlﬁcatlon 51gned by a duly
costs incurred by the District in connection with the ﬂl'"r&ije/ct (2) the obligations itemized in the
request for reimbursement have not been the basis ford pr r request for reimbursement submitted by
the District that has been paid or rejected by thés 9Au%honty, unless otherwise directed by the
Authority, (3) the request for reimburséinent |s for vgork actually and properly performed or for
materials or property properly identified m»ﬂ}e request“for reimbursement as not incorporated in the
work but delivered and suitably stored at‘the Pgbject Site, (4) the request for reimbursement properly
identifies materials or property approvet {‘or payment by the District as stored off the Project Site,
with all costs of storage, insurance ‘«perpetUai inventory, monthly inspection and any maintenance
requ:rement borne by the Contractor and that the District has received the necessary proof of
insurance and titles to the materlals ‘or: property prior to payment to the Contractor, (5) the District
has not received and is not sexpectlng to receive any rebates, monetary settlements grants, monetary
than the Authonty, m"cp ﬁectlon w1th the Project that is the subject of the request for reimbursement,
(6) the request fo; relmbursement is for costs that already have been duly paid by the District, and (7)

the request fo/r/rejmbursement is within the Total Project Budget approved by the Authority.
// :
e (d) Aﬁer* receipt from the District of a timely and properly submitted request for
relmbursément,,the Authority shall make a reasonable effort to reimburse the District for the
Authorlfy S, sha“’re of eligible Project costs, subject to the terms and conditions of this Project Funding
Agreementf'f‘wuhm 15 days of receiving such request for reimbursement. The District hereby
acknowledges and agrees that the amount of eligible Project costs reimbursed by the Authority may
be subject to change depending on the results of an audit conducted by the Authority pursuant to
Sections 5 and 6 of this Project Funding Agreement.

52  The Authority may review and perform a preliminary audit on each request for
reimbursement submitted pursuant to this Section 5 to ensure that only eligible, approved costs of the
Project are reimbursed by the Authority. In the event that the Authority determines that an item
contained in a request for reimbursement submitted by the District is not eligible for reimbursement

Project Funding Agreement v.03.11.2011 15



MSBA Project No.: 200906400505 EXECUTION COPY
District: Concord-Carlisle Regional School District

by the Authority, the Authority shall adjust a pending or a subsequent reimbursement to the District
to account for the ineligible costs. The District hereby acknowledges and agrees that each audit
conducted pursuant to this Section 5 is preliminary, and the Authority may further adjust and alter the
results of a preliminary audit after conducting subsequent audits or the final project cost audit of the
Project pursuant to Section 6 of this Project Funding Agreement.

5.3  Notwithstanding any other provisions of this Project Funding Agreement to the contrary, in
no event shall disbursements of the Total Facilities Grant by the Authority exceed, in the aggregate,

ninety-five percent (95%) of the Total Facilities Grant described in Section 2 of this PI'OJG% <Funding
Agreement, unless the District has filed a Final Request and Certificate for Reimbursement and the
Authority has completed a final project cost audit of the Project pursuant to Section 6/6fffth1§‘Pr01ect
Funding Agreement.

sk
£ -’4-:% o, \é

h
B

SECTION 6 3
FINAL PROJECT COST AUDIT £
N ?a 2
6.1 Upon the filing of a Final Request and Certificate for Relmbursemé:nt'wuh the Authorlty or at
a time determined by the Authonty, the Authority shall conductfa final, cloge-out project cost audit of
the Project, including a review of all requests for relmbursement and othef documentation submitted
to the Authority during the course of the Project, any other docunierits ot materials that the Authority
may request, and an inspection of the Project, to detepnme the final Total Facilities Grant. The
District hereby agrees and acknowledges that the Contraotor s, Owner’s Project Manager’s and
Designer’s records shall be subject to audit by the A"uthorlty "4Hd such records shall include, but not
be limited to, to the extent applicable, accountmg récords, written policies and procedures,
Subcontractor files (including proposals of succéssfu id insuccessful bidders, bid tabulations, etc.),
original estimates, estlmatmg work sh;ets “Gort pondence change order files (including
documentation covering negotiated s ttléments backcharge logs and supporting documentation,
general ledger entries detailing cash anéf adi/gllscounts earned, insurance rebates and dividends, and
any other Contractor records whlchmay have a bearing on matters of interest to the Authority in
connection with the Contractor!s;.wor /for the District. All of the foregoing shall be open to
inspection and subject to apdlt and/or reproductlon by the Authority and/or its agent and/or its
authorized representative to the extent necessary to adequately permit evaluation and verification of
(a) Contractor compli ce WJ_th, \a_fl requirements of the Construction Contract Documents, and (b)
compliance with prov,IS)/ons for pricing change orders, invoices or claims submitted by the Contractor
or any of his payges.
%
62 Othe 'spec1ﬁc' tecords subject to audit by the Authority shall include all information,
matgnals }nd data of every kind and character such as documents, subscriptions, recordings,
compﬁterlzed ‘informatlon agreements, purchase orders, leases, contracts, commitments,
arrangements COrrespondence electronic mail, invoices, notes, daily diaries, photographs, videos,
meeting mmutes field reports, superintendent reports, drawings, recelpts vouchers and memoranda,
and any and all other agreements, sources of information that may in the Authority’s judgment have
any bearing on or pertain to any matters, rights, duties or obligations under or covered by any District
documents, Designer documents, Owner’s Project Manager documents, Vendor documents or
Construction Contract Documents. Such records subject to audit shall also include those records
necessary to evaluate and verify direct and indirect costs, (including overhead allocations) as they
may apply to costs associated with the Project. In those situations where said records have been
generated from computerized data (whether mainframe, mini-computer, PC based or other computer
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systems), the District agrees to provide the Authority with extracts of data files in computer readable
format on data disks or suitable alternative computer data exchange formats.

6.3  Upon satisfactory completion of the final project cost audit, as reasonably determined by the
Authority, the Authority shall send an audit report and acceptance form and release to the District
and, subject to the execution of the acceptance form and release by the District, make a final payment
of the Total Facilities Grant to the District, less all adjustments for ineligible Project costs and any
other adjustments that the Authority reasonably determines as necessary.

6.4  Notwithstanding any provisions in this Project Funding Agreement to the confrary, the
ninetieth (90™) day after the District approves final payment to the Contractor for thes §x0_1e6t or the
ninetieth (90™) day after the District provides sufficient documentation, as reasonably:¢ determfned by
the Authority, indicating that the construction of the Project is approximately I‘le-hundred ércent
(100%) complete or such other time, as the Authority may determine in its sole\ﬁ sgreuon, $Hall be
the final cut-off date for incurring Project costs that may be ehgxble f6r reyn\t;{ement by the
Authority. P o, &

SECTION7  § (,
OWNER’S PROJECT MANAGER

7.1 The District shall neither change nor permit a change of the Owner s Project Manager or any
of its key personnel or subconsultants without the prlo ertten approval of the Authority. If there is
any change or proposed change in the Owner’s Prdjéct Manager or any of its key personnel or
subconsultants, the District shall give a written nd’ﬁo 40 th\e’Authorlty that shall include a statement
of reasons for the change or proposed ¢hange fand afi 'explanatlon of the impact of the change or
proposed change on the Project. The Dlsfplct 4hall fiot contract with or otherwise assign a new
Owner’s Project Manager without fij ;:§t/ obtammg the Authority’s written approval of the new
Owner’s Project Manager. The District: shall comp]y with all applicable provisions of law in the
procurement or assignment of a new‘ Owner %§"Project Manager.
S Ny

7.2 The District shall m)ake all’ reaszonable efforts to ensure that the Owner’s Project Manager
complies with all prOVISlonp of any contract between the District and the Owner’s Project Manager
and shall use its best efforts 0. enforce its rights thereunder. If the Owner’s Project Manager is an
existing employee of‘{ e’Dlstrlct the District shall exercise such supervision, control and direction
over its employep OWner s'i’rOJect Manager as is necessary to enforce and perform its obligations

..........

under any agreement w1th the Authority, any certification filed with the Authority, or any terms and
conditjénis m{posed by’ ‘the Authority. The District shall also ensure that any consultant who is
dlrecﬁi' hlred by the District to perform any portion of the project management services for the
Pro_]ect hall compiy with the provisions of any contract between the District and said consultant.

7.3 If 1 e Authority determines (1) that the Owner’s Project Manager is not performing its
obllgatlons in accordance with the provisions of the Owner-Owner’s Project Manager contract,
Chapter 70B, Chapters 208 and 210 of the Acts of 2004, 963 CMR 2.00 et seq and any policies,
approvals, directives and guidelines of the Authority, or (2) that the District, knowing or having
reason to know that the Owner’s Project Manager is not performing its obligations in accordance
with the provisions of the Owner-Owner’s Project Manager contract, Chapter 70B, Chapters 208 and
210 of the Acts of 2004, 963 CMR 2.00 ef seq., and any policies, approvals, directives and guidelines
of the Authority, has failed to use its best efforts to enforce its rights under the Owner-Owner’s
Project Manager Contract, or (3) if the District fails to perform its obligations under any provisions
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of this Project Funding Agreement that relate to services of the Owner’s Project Manager, the
Authority reserves the right to withhold payments to the District, to recoup payments already made to
the District, and/or to set off against payments due to the District, any otherwise eligible costs, as
determined by the Authority, that relate to reimbursement to the District for Owner’s Project
Manager services

74  The District hereby agrees that the Authority shall have free access to, and open
communication with, any Owner’s Project Manager hired by and/or assigned to the Project by the
District and that the Authority shall have full and complete access to all mformog,tlon and
documentation relating to the Pl'OJCCt to the same extent that the District has such acce s. The
District agrees that it shall require any such Owner’s Project Manager to fully cooperate Wlth the
Authority in all matters related to the Project; to promptly communicate, transmlt and/6 §make
available for inspection and copying any and all information and documentatloﬁ) requested by the
Authority; to ﬁJlly, accurately and promptly complete all forms and wrltmgs uested by the
Authority; and to give complete, accurate, and prompt responses to any a all q lons, inquiries
and requests for information posed by the Authority. The Dlstrlc;@gfees t(hat it shall t in any way,
directly or indirectly, limit, obstruct, censor, hinder or otheryise mterfere ywih the free flow of
communication and information between the Owner’s Proleét Managertand the Authority in all
matters related to the Project and as provided herein; that it shallﬁ;ot suffe{f the same to occur by the
act or omission of any other person or entity; and that it shall fiot:étaliate against the Owner’s
Project Manager for communicating information to the /\uthornty as provided herein. The District

.....

agrees to execute, deliver and/or communicate to gxhe Owner s Project Manager any and all
authorizations, approvals, waivers, agreements, dlrectfves and»actlons that are necessary to fulfill its
obligations under this paragraph. The District furfheroagrégs ‘that the Authority shall bear no liability
whatsoever arising out of the Authority’§’knowli dge Of réceipt of information communicated to the
Authority by the Owner’s Project Managepan ,h_a,t'the District shall remain responsible for the
management and completion of the PrOJeé't s

8.1  The District hereby acknc;wledges and agrees that, in the event that the District does not
complete the Project or: otherwme fails to operate and maintain the Assisted Facility as a public
school in substantial &) ﬁlance with the Educational Program filed with the Authority as part of its
Application and | acchdance with the provisions of this Project Funding Agreement, Chapter 70B,
Chapter 208 and%lo of the Acts of 2004, 963 CMR 2.00 et seq. and any rules, regulations, policies
and gngehne’s of t the ‘Althority, the District shall reimburse the Authority the full amount of any and

all fu "ds Eecelved from the Authority in connection with the Project.

82 % %e DlStI‘lCt shall maintain the Assisted Facility as a public school in substantial compliance
with the\Educatlonal Program and in accordance with the provisions of this Project Funding
Agreement, Chapter 70B, and 963 CMR 2.00 e seq., Chapter 208 and 210 of the Acts of 2004, 963
CMR 2,00 ef seq. and any rules, regulations, policies and guidelines of the Authority, unless
otherwise agreed to in writing by the Authority. In the event that the District knows or has reason to
know that the Assisted Facility is no longer operated and maintained as a public school in substantial
compliance with the Educational Program and in accordance with the provisions of this Project
Funding Agreement, Chapter 70B, and 963 CMR 2.00 ef seq., Chapter 208 and 210 of the Acts of
2004, 963 CMR 2.00 et seq. and any rules, regulations, policies and guidelines of the Authority, the
District shall give written notice thereof to the Authority.
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8.3 The District shall maintain the Assisted Facility in a good, safe and habitable condition in all
respects and in full compliance with all applicable laws, by-laws, ordinances, codes, covenants and
rules and regulations set forth by any government authority with jurisdiction over matters concerning
the condition and the use of the Assisted Facility.

SECTION 9
INSURANCE

9.1 The District shall obtain and maintain all insurance requlred by law and such other m‘surance
in such types and in such amounts as the Authority may require from tlme totime. ¥ .

9.1.1 During the course of the Project, the District shall purchase and mamtam 0{/ z:shall
cause the Contractor or CM at Risk to purchase and maintain, at\{ elr an expense
coverage against loss or damage to the Project in an amouﬁt equlval it to the Total
Project Budget at the sole expense of the District,- Contraﬁtor or*CM?tflilsk as the
case may be. Such coverage shall be written 6n an "all ﬁsks" ‘basis or equivalent
form and shall include, without limitation, msﬁrance agamst the perils of fire (with
extended coverage) and theft, vandalism, maligious mlschlef terrorism, collapse,
earthquake, flood (if the Project is not in an A5V flood zone), windstorm,
falsework, testing and startup, and debris,removal including demolition occasioned
by enforcement of any applicable legal feqmrements The limits for earthquake and
flood shall be the lesser of the Total PI'OjeCt Bgdget or $10,000,000. The policy shall
include transportation and coveragé”for dthered and/or stored materials designated
to be incorporated into the Pl‘Ojé/pt Th; policy shall include the Authority as a loss
payee as its interests may; ,xappe@r “Coverage shall be maintained until final
acceptance of the Proleot by %e District and final payment has been made. The
District (or Contractor &1 CM at,’Rlsk if coverage is purchased by Contractor or CM
at Risk) is respons’{le for/the payment of any and all deductibles, self-insured
retentions or any/ﬁo;:tlorj}fhéreof under the policy.

equlv{lenf to the estimated full replacement cost of the Assisted Facility. Such
coverage sh;{ll be wrltten on an a]l risks" baSlS or equwalent form and shall include,

“thAe’ﬁ’?Vandahsm mahcmus mischief, terrorism, collapse, earthquake, flood (if the
rdJect is not in an "A" or "V" flood zone), windstorm, falsework, mechanical and
Slectrical breakdown, and boiler and machinery accidents, and debris removal

..«"'mcludmg demolition occasioned by enforcement of any applicable legal
" requirements. The limits for earthquake and flood shall be the lesser of the estimated
full replacement cost of the Assisted Facility or $10,000,000. The policy shall include
the Authority as a loss payee as its interests may appear. The District is responsible
for the payment of any and all deductibles, self-insured retentions or any portion
thereof under the policy.

9.1.3 The District shall include the Authority as an additional insured in any commercial
general liability policy held by the District for liability arising out of the Project.
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9.14 The Authority shall not be re Fonmble for the payment of deductibles, self-insured
retentions, or any portion thereo

9.1.5 Upon request by the Authority, the District shall obtain and provide to the Authority
originals of certificates of insurance evidencing the insurance coverage required by
this section of the Project Funding Agreement.

9.2 The District shall require by contractual obligation, and shall also ensure by the exercise of
due diligence, that each of any Owner’s Project Manager, Designer, Contractor or CM at Risk, or
Vendor hired by the District in connection with the Project obtain and maintain a]l»*fnsurance
coverage required by law and such other insurance coverage in such types and a ounts§ as the
Authority may require from time to time, including the insurance coverage requlred Yy thlSPro_pect
Funding Agreement and by any standard contracts that are prescribed by the Aul orlty;and exgcuted
by the District, including, but not limited to, the Authorlty s standard contract“for Owuer sProject
Manager services and standard contract for designer services. The i insurance requn‘eQbf this Section
shall be provided at the sole expense of the Owner’s Project Manager, Demgner /Contractor or CM at
Risk, and Vendors, as the case may be, and shall be in full forcp and’ effeét for tche full term of any
contract between the District and said Owner’s Project Manggcr Demgnéf “Contractor or CM at
RlSk and Vendors or for such longer perlod as thc Authority may requ1re qnc]udmg any such Ionger

by the Authority and executed by the District.

9.3  The District shall include in the contract betweenxthe @yyner and the Contractor or CM at Risk
at Risk, as the case may be, the standard lan age.. contauféd in Exhibit G regardmg minimum
insurance requirements for Contractors of:; CM a Rlsks at Risk. The District may impose additional
insurance requirements for either constructlon dehverf/ method provided that any such additional
requirements shall not be inconsistent wjith thé Qegulreﬁlents imposed by the standard language set forth
herein and further provided that the DlStrlCt shall give the Authority a written notice that clearly
describes any such additional requu;eglents __,It shall be the sole responsibility of the District to

determine whether additional i ms;fgrance reqwrements are desirable or necessary and should be included
in the contract between the Owner\atgl t}}é ‘Contractor or CM at Risk at Risk.

9.4 The District shall obtau; orlgmals of certificates of insurance ev1dencmg the insurance
coverage that may be fé juiired by the Authority from time to time, including the insurance coverage
required by this ProJect Fundmg Agreement, any standard contracts that are prescribed by the
Authority and ei{ecuted by’ the District, mcludmg, but not limited to, the Authorlty s standard
contract-for @Wnér 5: Prolect Manager services and standard contract for Designer services, and any
other:€ontract betWeen the District and the Owner’s Project Manager, Desngner, Contractor or CM at
Rls‘k\o \féndors sxmultaneously with the execution of said contracts or, in the event that said
contr&o s\have Been executed prior to the date of this Project Funding Agreement, as soon as possible
thereafter\ Upon request of the Authorlty, the District shall submit such certificates of insurance to
the Authotity, showing each type of insurance, insurance company, policy number, amount of
insurance, deductibles/self-insured retentions, and policy effective and expiration dates. The District
shall require each of the Owner’s Project Manager, Designer, Contractor or CM at Risk, and Vendors
to submit updated insurance certificates to the District prior to the expiration of any of the insurance
policies or coverage referenced in this Section so that the District shall at all times possess
certificates indicating current coverage.

9.5 The failure of the District to ensure that each of the Owner’s Project Manager, Designer,
Contractor or CM at Risk, and Vendors obtain and maintain the insurance required by the Authority,
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this Project Funding Agreement, any standard contract prescribed by the Authority and executed by
the District or any other contract between the District and the Owner’s Project Manager, Designer,
Contractor or CM at Risk, or Vendors, or to provide the insurance certificates required by this Project
Funding Agreement shall constitute a material breach of this Project Funding Agreement and shall be
just cause for termination of this Project Funding Agreement.

9.6 The District shall, and shall require, as the case may be, its insurers and each of the Owner’s
Project Manager, Designer, Contractor or CM at Risk, Vendors and their insurers to, give written
notice to the Authority at least thirty days prior to the effective date of any termination, cangellation,
or material modification of any insurance required by this Project Funding Agreement, any standard
contracts that are prescribed by the Authority and executed by the District, including, bﬁtigggJimited
to, the Authority’s standard contract for Owner’s Project Manager services and standard cont?gct for
Designer services, and any other contract between the District and the Ownen;%é?PrBjé,pt Marjager,

"‘C;.l

Designer, Contractor or CM at Risk, or Vendors. N

4 2 i
9.7  With respect to all policies of insurance required of the Qwﬁenfs liggject‘Mana 5¢t, Designer,
Contractor or CM at Risk, and Vendors by this Project Fundiqg"Agreeméﬁf;i:‘;anf standard contracts
that are prescribed by the Authority and executed by the Distfict, includihg, but not limited to, the
Authority’s standard contract for Owner’s Project Manager and:standard design contract, and any
other contract between the District and the Owner’s Project Mangﬁéﬂ?Dgsigner, Contractor or CM at
Risk, and Vendors, the District shall ensure that neither, the District nor the Authority shall be

responsible for the payment of deductibles, self-insureg; féféfﬁigns or any portion thereof.

9.8 Insufficient insurance shall not release tl}g"@iﬁgp;’ $*Project Manager, Designer, Contractor or

ra

CM at Risk, or Vendors from any liability fpr bre'éig}h ‘of their obligations under an agreement
between the District and any of them. S e

.

CE
s

s
e

9.9  All insurance policies requir¢ci"/13¥:.A;hisﬁl"{roject Funding Agreement, any standard contract
prescribed by the Authority and exé:{'i’iggd by:the District and any other contract between the District
and the Owner’s Project Managef;:Desigtiet, Contractor or CM at Risk, or Vendors shall be issued by
companies lawfully authorizgdito Wﬁiggﬁl{at type of insurance under the laws of the Commonwealth
of Massachusetts with a financidl strength rating of “A-“ or better as assigned by A.M. Best
Company, or an equivalent tating‘assigned by a similar rating agency acceptable to the District and
the Authority. C

2

)N

9.10 The Digfﬁct shall take all reasonable steps designed to ensure that the Owner’s Project
Managet, * Céntractor jor CM at Risk, Designer, and Vendors each agree that they and their
Subg@ntractors shall do no act, nor suffer any act to be done, which will vacate, void or impair the
covéf’?%gj’bf any. insurance policies required under this Project Funding Agreement, any standard
contracl‘iﬁrvqsgribed by the Authority and executed by the District or any other contract between the
District ang'the Owner’s Project Manager, Designer, Contractor or CM at Risk, or Vendors.

9.11  The District shall, upon request by the Authority, produce copies of all policies of insurance
maintained by the District, its Contractor or CM at Risk, Owner’s Project Manager, Designer and
Vendors related to the Project, to the Authority.

SECTION 10
COMPLIANCE WITH CONSTRUCTION CONTRACT DOCUMENTS, PROJECT
PERMITS and OTHER APPLICABLE LAW
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10.1 The District shall be solely responsible to the Authority for the implementation and
completion of the Project in accordance with the Construction Contract Documents and Project
Permits, and for the economical and efficient operation and administration of the Project. In
addition, notwithstanding any right of approval, review, or inspection held by the Authority in
connection with this Project Funding Agreement, the District shall be fully and solely responsible for
taking all reasonable actions designed to ensure that the Project complies with all applicable building
codes, laws, rules and regulations.

. A
10.2  The District shall be responsible for enforcing the provisions of the Constructlon ‘{Qontract

its contractual obligations thereunder in a satisfactory manner.

SECTION 11
DEFECTS

11.1  The District shall use its best efforts to require the Contractor of’ the CM at RlSk at the
Contractor’s or CM at Risk’s own cost and expense, td repalr anil defect in materials or
workmanship in the Project or any portion of the Project that ] Anay deyélop during the applicable
warranty period and the District shall, to the extent permitted by law, méemmfy defend and hold the
Authority harmless from and against any loss, cost, llabxhty or expense paid or incurred by the
Authority (including all attorney’s fees and other costs mcurred by the Authority in the defense of
any such action) with respect to any claim asserted a. amst the Authority by any party with respect to
- any such defect, actual or alleged. /‘“"i’;:,‘;;;:} ;
& F; : y ;

SECTJ;OH 12
b ACCESS
. ‘>
12.1  The District shall permit the’? Authorlty to have unrestricted access to the Project Site and the
Assisted Facility at all reasonablé; t;meszand shall allow the Authority to examine, inspect and copy
all agreements, Constructlo(p Contraot’Documents books, records, communications, and all other
documents, materials and mformatlon ‘related to the Project, for the purposes of, without limitation,
determining compliance: Wlth ithis ’Prq;ect Funding Agreement, compliance with all other agreements

......

related to the Pro;ect, f;nd fot assessmg the progress of the Project.

SECTION 13
> PRESEN CE ON THE PREMISES OF THE ASSISTED FACILITY

13.1 Th{e District shall require each of the Owner’s Project Manager, Designer, Contractor or CM
at Risk and Vendors, as the case may be, to agree that that all persons whose duties bring them upon
the Project Site shall comply with the reasonable directions of the authorized officers and/or
representatives of the District and the Owner’s Project Manager.

13.2  In the event of a material accident of any kind related to the Project, the District shall
immediately notify the Authority in writing. For purposes of this section, material accident shall
mean an accident resulting in death, serious injury or a serious breach in the physical plant.
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SECTION 14
RESTRICTION ON SALE, LEASE, or REMOVAL FROM SERVICE

14.1  As a condition of the Authority providing a Total Facilities Grant to the District, the District
agrees to maintain and operate the Assisted Facility as a public school facility consistent with its
Educational Program and in accordance with the provisions of this Project Funding Agreement,
Chapter 70B, Chapter 208 and 210 of the Acts of 2004, 963 CMR 2.00 ef seq., and any rules,

regulations, policies and guidelines of the Authority. In the event that the District wishes tg,sell rent,

lease, license, mortgage, donate, transfer control of, declare as surplus or otherwise dlspose of an
Assisted Facility, or any portion of an Assisted Facility, or convey or terminate any 1n’f3rest herem

other than renting, licensing, leasing or otherwise allowing for a temporary or perxodlc corfithunity
use of the Assisted Facility that does not interfere with or result in changes [0 the’ Educa’tlonal
Program, the District shall provide the Authority with a written notice of its int nhtgo sejl renfy lease,

license, mortgage, donate, transfer control of, declare as surplus or ofhérWn e ‘dls ose of the
Assisted Facility, or any portlon of an Assisted Facility, or convey- or. tensntnate any mterest therein,
at least s1xty (60) days prior to the effective date of any such prdposed actiofiin’ “4ccordance with the
notice provisions of Section 17 of this Project Funding Agreement The n{ohee of intent to take any
of the aforementioned actions shall include the current appralsed value of the Assisted Facility and
the maximum resale price on the basis of highest and best usé® “Btatte facility. If the Authority
disagrees with the current appraised value of the Assnsted Facility, the Authority may obtain a second
appraisal at its own expense, and the current appraised yalcie sshall be equal to the greater of the two
appraisal amounts on the basis of highest and best use“bfthe f&clhty

/ Y "’r" N ’oi w

142  The provisions of Chapter 70B, §15(a)% +(c) sha]l apply to any sale, rental, lease or removal
from service of the Assisted Facility, exceptf for'a: ’rental or lease that is for a temporary or periodic
community use. In the event that the ‘Dx§tnct’«sells rents, or leases the Assisted Facility, other than
renting or leasing the Facnllty for ate porary grfpenodlc community use, the Authority shall receive
no less than its share, in propomon‘(.11 ts invéstment in the total Project cost, of the fair market value

of the Assisted Facility, as deterriined by ah appraisal conducted pursuant to Section 14.1 above.

8 \/

£ % SECTION15
£ NOTICE OF CLAIMS

15.1  The Distrjct shall notlfy the Authority promptly in writing at the address and in the manner
required by S}e}lgn 17 of this Project Funding Agreement of any material claim or action brought
against* e Dlstrlct “Designer, Owner’s Project Manager, Contractor or CM at Risk, Vendors and/or

any, and allsSub Contractors arising out of this Project Funding Agreement or the Project.

'a ‘/ /’/

15.2 ’Ne;thef/ the District nor any person or entity claiming by through or under it, shall file a civil
action arls“ing out of the provisions of this Project Funding Agreement against the Authority without
first servmg the Authority with a written notice stating the factual basis of its claims, the applicable
provisions of the Project Funding Agreement that the claim is based upon, and the remedy that the
District is seeking. No civil action arising out of the provisions of this Project Funding Agreement
shall be filed by the District against the Authority until the expiration of sixty (60) days after the
Authority has received the notice of claim required by this section.

SECTION 16
INDEMNIFICATION
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16.1  To the fullest extent permitted by law, the District shall indemnify, defend, and hold harmless
the Authority and its officers, agents and employees from and against any and all claims, actions,
damages, awards, judgments, liabilities, injuries, costs, fees, expenses, or losses, including, without
limitation, reasonable attorneys fees and costs of investigation and litigation whatsoever which may
be incurred by or for which liability may be asserted against the Authority, its officers, agents or
employees arising out of any activities undertaken by, for, or on behalf of the District in the
implementation of this Project Funding Agreement or any activities, acts or omissions in relation to
the Project, including, but not limited to, the performance of any contract or obligation dn’ectly or
indirectly related to the Project. This Section shall not be construed to negate or abridge any other
obligation of indemnification running to the Authority which would otherwise exist. <%

(h'.?l %
16.2 To the fullest extent penmtted by law, and unless otherwise agreed toi“m Wntmg by the
Authority, the District shall require the Contractor or CM at Risk, as the case may be to mdemmfy
defend, and hold harmless the Authority and its officers and employees as sé? for’gh below

--.\\ {

To the fullest extent permitted by law, the Céntractor [CM a} t Risk] hereby
agrees to indemnify, defend and hold harmless fhe Authority and its officers and
employees from and against all claims, damages;; habllltle§ injuries, costs, fees,
expenses, or losses, including, without limitation, ‘teasotable attorney’s fees and
costs of 1nvest1gat10n and litigation, whatsoever which may be incurred by the
Authority arising out of or resulting frofn the, perfonnance or non-performance
of the work performed by the Cont*‘;actor ‘fCM at Risk] and subcontractors,
provided that such claims, damagés ~hab1ht|es injuries, costs, fees, expenses or
losses are alleged to be cdused n‘},whole), or in part, by an act or omission of any
of the Contractorfor CM 4t Rls'k_], +Any subcontractors, anyone directly or
indirectly employed by;an‘Sf of* them or anyone for whose acts any of them may
be liable, regardless of ‘whetherbr not it is caused in part by a party indemnified
hereunder. % ;

SECTION 17
NOTICE

17.1  Any notices re Lﬁred or permitted to be given by either of the Parties hereunder shall be
given in writing, and 4 all . be delivered to the addressee (a) in-hand (b) by certified mail, postage
prepaid, return JCCClpt requested (c) by facsimile; or (d) by a commercial overnight courier that
guarantees né';d day dehvery and provides a receipt, and such notices shall be addressed as follows:

Massachusetts School Building Authority
40 Broad Street, Suite 500

Boston, MA 02109

Attention: Director of Capital Planning
Facsimile: 617-720-5260

If to the District:

Concord-Carlisle Regional School District
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Address: _L). o Mengm ﬁO@A

Address: A%QD.L«M,—AAASS—O'-"%L
Attention: \jn%(\“eﬂd&»‘b \.am\ F Q &jb\(

\provide title only)

Facsimile: Ofﬁ? 21X . 1S3

or to such other address or addressee as the District and the Authority may from tlme {)“tlmefgyemfy
in writing. Any notice shall be effective only upon receipt, which for any notice/ glven :by facsimile
shall mean notice that has been received by the party to whom it is sent” as ev18enc “by a
confirmation slip that bears the time and date of receipt. Z ~

4
SECTION 18 _ gx 4 :
AMENDMENTS ,
'f':;:\ i
-.\ ;

18.1  This Project Funding Agreement may be amended only thrqugh,a written amendment signed
by duly authorized representatives of the District and the Authonty S

SECTION %
ADDITIONAL PRO J§IONS

19.1  All certifications, filings, and suans\smms to tbe Authorlty required by this Project Funding
Agreement shall contain a statement, slgr;eﬁ by a duly authorized representative of the District, that
such certification, filing, or submxssnoﬁ as true; )\complete and accurate, to the best of the District’s
knowledge. 2 \ 37

o

192 No member or employee of the Authorlty shall be held personally or contractually liable by

19.3 The Dlstr}ct éh{ nélther assign any interest, in whole or in part, in this Project Funding
Agreement not transfer any mterest in same, whether by assignment or novation, without the prior

194 Nothmg 1n‘thls Project Funding Agreement shall be construed as creating a duty or obligation
irt of the Authority to oversee or monitor the performance of the Designer, Contractor or CM
at Rlsk Ow{er s Project Manager or other Project participants. The Authority shall not be
responsiblé” for, among other things, the design of the Project, architectural plans, construction
means, methods, techniques, sequences or procedures, quality control or construction safety, or
compliance with the Construction Contract Documents, Project Permits or any applicable provisions
of law, which shall be and remain the sole responsibility of the District and its Designer, Contractor
or CM at Risk, Owner’s Project Manager and Vendors, as the case may be.

SECTION 20
GOVERNING LAW, VENUE, AMENDMENT and SEVERABILITY
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20.1  This Project Funding Agreement shall be governed by and interpreted in accordance with the
laws of the Commonwealth of Massachusetts. In case any provision(s) hereof shall be determined
invalid or unenforceable under the applicable law, such provision(s) shall, insofar as possible, be
construed or applied in such manner as will permit the enforcement of this Project Funding
Agreement; otherwise, this Project Funding Agreement shall be construed as though such
provision(s) had never been made a part hereof.

20.2 Any civil action brought against the Authority by the District, or any person or entity
claiming by through or under it, that arises out of the provisions of this Project Funding Aéreement,
shall only be brought in the Superior Court for Suffolk County, Massachusetts. Thclax District, for
itself and for any person or entity claiming by through or under it, hereby waives any défgggé‘g; that it
may have as to the venue to which it has agreed herein, including, but not limited 9;.any ¢ %'ﬁ’ip that
this venue is improper or that the forum is inconvenient. The District for itself an¢ for":a':gly pegson or
entity claiming by through or under it, hereby waives all rights, if any, to a_ jﬁi‘ytrna}fm any civil
action against the Authority that may arise out of the provisions of th}s Projé‘i':"f"Ri}j\,gdi’ﬁ‘%&(greement.
N b Y S

Dy,

20.3  This Project Funding Agreement and any amendments jjéreto shall’%é-:fdéemedinull and void
and of no further force or effect unless it is executed by a duly authorized representative of the
District and a duly authorized representative of the Authority. ’«1,‘;]1)& unde;_sfigned, who are signing on
behalf of the District, hereby warrant and represent that they posseéss the full legal authority to
execute this Project Funding Agreement on behalf of the District and to bind the District to its terms
and conditions. In the event that the Authority dgt€rmiifies that the undersigned are not duly
authorized to execute this Project Funding Agreement” é)ﬁc to bind the District, the Authority may, in
its sole discretion, take whatever action it deeffinecessary to terminate this Project Funding
Agreement, to suspend or terminate paytiients £o_the Dijstrict and to recover any funds disbursed to
the District. Any rights and remedies availgble ‘f%?@l;g?ﬁuthority under the provisions of this Project
Funding Agreement shall be in additioﬁrggﬁ an?%mgr rights and remedies provided by law.

21.1  The terms, conditioﬁs, co‘;enaihts, duties and obligations contained in this Project Funding
Agreement may be wajved 6nly by written agreement executed by duly authorized representatives of
the District and the AugHority. No waiver by either party of any term, condition, covenant, duty or
obligation shall bg ccfﬁ§ rued as a waiver of any other term, condition, covenant, duty or obligation

ity

nor shall a waixg_r};gf any breach be deemed to constitute a waiver of any subsequent breach, whether
of the e o1 a-diffeiént section, subsection, paragraph, clause, phrase, or other provision of this
Pro'§§t Fuﬁ,ding_ A‘éreement. Forbearance or indulgence in any form or manner by either Party to this
Proj?:"('i't/:‘:; Blinding:Agreement shall not be construed as a waiver, nor in any way limit the remedies
availableito tht party.

212 The Authority’s payment(s) to the District under this Project Funding Agreement or its
review, approval or acceptance of any actions by the District under this Project Funding Agreement
shall not operate as a waiver of any rights or remedies available to the Authority under this Project
Funding Agreement or as otherwise provided by law and the District shall remain liable to the
Authority for all damages incurred by the Authority arising out of the District’s failure to perform in
accordance with the terms and conditions of this Project Funding Agreement.
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SECTION 22
DEFAULTS AND REMEDIES

22.1 The occurrence of any of the following events shall constitute, and is herein defined to be, an
Event of Default under this Project Funding Agreement:

(a.) If the District shall fail to perform or observe any covenant, agreement, term or condition
on its part provided in this Project Funding Agreement and such failure shall continue for a period of
thirty (30) days after written notice thereof shall be given to the District by the Authonty‘z sprovided
that, if such failure cannot be remedied within such thirty (30) day period, it shall not conStitute an
Event of Default hereunder if corrective action satisfactory to the Authority, as determmeé by the
Authority, in writing, is instituted by the District within such period and dlllgently«pursued?iﬂ'tll the
failure is remedied; : g P

?1

r‘.'l

(b)) If any representatlon or warranty made by the Dlstrlct in thls Prﬁject E ufg Agreement

22.2 If any Event of Default hereunder shall occur and be cfmtmumg, Erhe Authority may proceed
to protect its rights under this Project Funding Agreement, hgg‘\_rnay #(a) terminate this Project
Funding Agreement, (b) permanently withhold or temporarily™stiSpend payment of the Total
Facilities Grant to the District, (c) recover any payments ¢ of the Total Facilities Grant previously
made to the District, and/or (d) may exercise any othem'-lghf or remedy upon such default as may be
granted to the Authority under this Project Fundn{g" égreement or under any other applicable
provision of law. ¢ i

s ( '

22.3 No delay or omission to exercise gny rlght 1é§medy or power accruing upon any Event of
Default shall impair any such right, remedy or }Sbwer or shall be construed to be a waiver thereof, but
any such right, remedy or power may. Be% eXerglséd from time to time and as often as may be deemed
expedient. N

(‘(

‘5--:;:‘,
224 The rights and remedies conferred upon or reserved to the Authority under this Project
Funding Agreement are not intended to be exclusive and every such right or remedy shall be
cumulative and shall be ”ln»addltlon to any other rights or remedies provided by law. The Authority
may assert a right to re {)ver damages by any appropriate means, including, but not limited to, set-
off, suit, wnthholc{ing, ‘recoupment or counterclaim either during or after performance of this Project
F undmg A gre,efn

SECTION 23
TERMINATION

23.1  Thjs Project Funding Agreement may be terminated by the Authority if an Event of Default
shall have occurred as provided in Section 22. Notice of such termination shall be in writing and
shall be effective immediately upon service of the notice in the manner provided in Section 17.
Upon five (5) days written notice, this Project Funding Agreement may be terminated by the
Authority in the event of any action constituting fraud, malfeasance, or illegal activity committed in
connection with the Project by the District or any of the District’s employees, or, where the District
knew or should have known, by the Architect, Owner’s Project Manager, CM at Risk, Contractors or
Vendors.
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23.2  This Agreement may be terminated by mutual written agreement of the Parties.

SECTION 24
PUBLIC RECOGNITION OF THE AUTHORITY’S PARTICIPATION

24.1  The District shall erect a project identification sign on the construction site during the period
of construction of the Project in accordance with the provisions of 963 CMR 2.04(1)(g). In addition
to the requirements set forth in 963 CMR 2.04(1)(g), the project identification sign shall include the
full name of the Chairman of the Authority’s Board and the Authority’s Executive Directogg;s

IN WITNESS WHEREOF, the Authority and the District have caus [f]
Agreement to be executed by their duly authorized representatives this 3"

in the year 20 | .

v
vi'.\_
O

THE MASSACHUSETTS SCHOOL BUILDING AUTHORITY
BY:

1&% V8 mc&»%y

EXkecutive Dlrector

‘ Cc 1S Sehwol Comp:; Tee

Tltle/Oﬁice (T%e/Prmt)
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