
Project Funding Agreement

This is the Project Funding Agreement executed in February between the MSBA and the
Concord-Carlisle Regional School District.

In return for funding, it commits the District to a number of specific legal requirements, a
number of which will be violated, in my opinion, if the School District destroys the
existing transportation facility as part of the project and has to ask the Town for
additional money to rebuild it elsewhere.

I have highlighted the paragraphs that relate to this impending breach of contract.  That
problem, with its certain project delay, can be avoided by making simple changes in the
road and grading in order to work around those buildings and leaving them INTACT, as
has been explained and advocated in previous letters posted here.

Much appreciation is due Lissa McKinney for this legal analysis and concern for a
project delay if the Building Committee continues on the destructive path, and we thank
Stan Durlacher and Michelle Ernst for directing her attention to the PFA.

William T. Plummer
129 Arena Terrace
Concord, MA  01742



MSBA Project No.: 200906400505 EXECUTION COPY 
District: Concord-Carlisle Regional School District 

PROJECT FUNDING AGREEMENT 

This PROJECT FUNDING AGREEMENT, (the "Project Funding Agreement"), dated as of 
Y'i · ·' , 20 I t,.,.(the "Effective Date") is entered into by and between the Massachusetts 

School Build ng Authority, an independent public authority of the Commonwealth of Massachusetts 
(the "Authority"), and the Concord-Carlisle Regional School District together with its successors and 
assigns (the "District" or "Owner") (Authority and District or Owner collectively referred to herein 
as the "Parties"). 

A 
RECITALS ~~. 

L. ·~~. 
/~;~~:::~-:A-~ 

"-*4.1'~~~ .. : •• -) 

WHEREAS, the provisions of General Laws Chapter 70B, as amend.ed ("Chapt~f.(~~"), e~pters 
208 and 210 of the Acts of 2004, and 963 CMR 2.00 et seq. authonze the A~~~onty.~o pr~yJde a 
Total Facilities Grant (as defined in Section 1 below) to Eligible ApplicaJ:1~1f6~~~:~PPfbved :~chool 
building construction, renovation and repair projects; and . / .. ·~:~~%~~--:.. ·:;zl~;: 

~.... (-\ <(.• ..... ;<·-r'\· 
.• -.:&·<:... t..... .;! -:.-:·' 

.•.· <- :::·~ ·~ ,l· 

WHEREAS, the District has applied for and desires to receir~· a Total l?a-c.ilities Grant from the 
Authority pursuant to the provisions of Chapter 70B, Chapters ~p8 and 219 of the Acts of 2004, and 
963 CMR 2.00 et seq. for a Project (as defined in Section 1 bei61v,.) consi~fing of the replacement of 
the existing Concord-Carlisle Regional High School with a~.fi(;w·~l9,871 gross square foot 
Concord-Carlisle Regional High School, with a design;;~;n.rollment of 1,225 to serve students in 
grades nine through twelve, on the existing site Jgcaflq~~~t 500 Walden Street in Concord, 
Massachusetts, as it is more particularly described eJ/eWlJ~re iii' this Agreement; and 

~:·:.~;·::~~"':·. ~f;¢:.1' .. 

WHEREAS, the Authority has determir&d !hatj~~ ;r}tri~~·s Project is eligible for the receipt of a 
Total Facilities Grant, and the District has/a~e~B ::to -:receive a Total Facilities Grant, pursuant to a 
pay~ent sch~dule determined by the ~~.!1J.oritY~~.9d subject to all of the terms and conditions of this 
ProJect Fundmg Agreement; and /:;; . ·.;\:::.;); / 

WHEREAS, the Project is in the"ff~~~ ,;~t~fe~~ of the Commonwealth and the District with respect to 
its site, type of construction~ suffici6ncy of accommodations, open space preservation, urban 
development, urban sprawl/~~d ed~rgy efficiency; 

/' -:~{:· ~::::.:: >. /'., 
WHEREAS, the Dist~~pfhas\~onfirmed that the Project is necessary to meet educational standards of 
the curriculum f~fne~b,.t~;~stablished by the board of education pursuant to M.G.L. c. 69, § IE for 

anticip~J~~ elJ,~9U$:~ntJ~:vels; 
./... \ ~ ···-;:>" 

W~;<:. 1:8;-(,thf.~ ~:roject h~s a. ~alue over its us~f~l life commensurate with the lifecycle cost of 
bttild1n · ;~pera!mg, and matntatmng the school facthty; 

<"•;·~ •. · 
··~~) .... 

WHEREA .. , the Project is not at a school that has been the site of an approved school project 
pursuant to Chapter 70B or Chapter 645 of the Acts of 1948, as amended, within the 10 years prior 
to the Project Application date, or the Project is unrelated to such previously approved project in the 
same school; 

WHEREAS, the Project is within the capacity of the Authority to finance within revenues projected 
to be available to the Authority; 
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WHEREAS, the District has confirmed that the commissioner of education has certified that 
adequate provisions have been made in the Project for children with disabilities, as defined in M.G.L. 
c. 71B, § 1; 

WHEREAS, the District has procured an Owner's Project Manager, as defined in Section 1 of this 
Agreement, using a qualifications-based selection process and such Owner's Project Manager has 
been approved by the Authority; 

WHEREAS, the District has procured a Designer for the Project in accordance with the p~o.x}sions of 
M.G.L. c. 7, s. 38A ~through 380,963 CMR 2.10(8), 963 CMR 2.12 and any other app)tca~Je laws 
and regulations and said Designer has been approved by the Authority's Designer SeleGti:~UJ~~el; 

(::1~::~,:;.. ...., ... \. 
WHEREAS, the Board of the Authority has voted to authorize the Executive Di~~~tor""t~, ent~(;-~nto a 
Project Funding Agreement with the District for the Project; and ~.·.·.· ~·· .. ·t;t~ ... /' ~-=·· 

<. ::..Yo? ···~<~~-~:~ ·.;{F ..... . 
WHEREAS, the District has taken all necessary votes authorizing .. tlie ·;Proj~~t an~thas ~pthorized and 
appropriated the Total Project Budget, in formats acceptable to !.9e Authorityf,:a.nd? 

~:~: ~ 
(· ·:· ... 

NOW, THEREFORE, in consideration of the promises and thh}W.utual p6venants contained in this 
Project Funding Agreement, and other good and valuable c~h~):oef~tion, the receipt and legal 
sufficiency of which are hereby acknowledged, the Authq.rjty and the District, intending to be legally 

~.·--7;· .. 
bound, hereby agree as follows: 1:-. ~· '\;(;::. . 

_ ... F~~t:-. 'f ... 
The Authority agrees to provide a Total Faciliti~,srfflant. to)lie District, subject to all of the following 
terms and conditions: f:·· (~. \i ' 

~~. ~<~~ .. ::_:~.:·.~ .. ·.··.·:·.: ,/' 
' ! .. ~~:·."r... ' ~ ~..-~ 
!·:~ .... ··· SE~TION 1 

A y,\J?!!!J<NiTIONS 
' .. ~;~ •• ' 1 ... ~.~. 

Capitalized terms that are not def~g~~ illliis Section 1 shall ha~e the .meanings. ascribed to them in 
Chapter 70B or 963 CMRf2;.00 et.:~::~tlJ· For purposes of thts ProJect Fundtng Agreement, the 
following words shall have fhe folt.<;>wing meanings: 

f;~ :::}:- '{_::;.·:.;:_:/~~:· 
"Assisted Facility" tV,~afi's t~e" school facility that is eligible for and will receive either a Total 
Facilities Grant .. ~t pa~i~~~payment of a Total Facilities Grant pursuant to this Project Funding 
Agreement. / .. . ~: w.· 

('~./:".,. /-;.:.;;:,:\~~::.:::::;)',·' 

:'CJ4~~~u~!1o.!). foRtr~ct Documents" means all agreements, contr~cts, and other documents, 
tncluamgfbut ngt hmtted to, the Owner-Contractor or Owner-CM at Rtsk Contracts and attachments 
thereto;\\~YY.rtfsements, Instructions to Bidders, Bidding Documents, Contract Forms, Conditions of 
the Contr~i1~, Specifications, Drawings, all addenda issued prior to execution of the Contracts, and 
other documents listed in the Owner-Contractor or Owner-CM at Risk contracts and any amendments 
or modifications issued after execution of said contracts, executed by and between the District and 
the Contractors or any other parties that set forth the terms, conditions, requirements, and 
specifications for the design and construction of the Project. For purposes of this Project Funding 
Agreement, the Construction Contract Documents shall also at all times include a current 
construction schedule, a current Total Project Budget, and a current cash flow projection. 
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"CM at Risk" or "Construction Manager at Risk" means a sole proprietorship, partnership, 
corporation, or other legal entity that provides construction management at risk services as defined in 
G.L. c. 149A, § 2 and is the person or entity procured as such by the District in accordance with G.L. 
c. 149A, et seq., and who is primarily responsible for the performance and execution of the 
construction work on the Project. 

"Contractor" is the person or entity identified as such throughout the Construction Contract 
Documents and who is primarily responsible for the performance and execution of the construction 
work on the Project. A 

~: 
"Designer" shall mean the individual, corporation, partnership, sole proprietorship, joit:rt%t2S~i~ 
company, joint venture, or other entity engaged in the practice of architecture, Iand~£~1?,~ .. arclitt~fture, 
or engineering that meets the requirements ofM.G.L. c. 7, § 38A 1/2 (b) and has:~.~-en pf~curesl~nd 
contracted by the District to perform professional design services. . ... / '·~::~::.. / c-,:.-

.l·~·:: ~~(:~~. ··;::~r.·· 

"Educational Program" means a numerical and verbal descriptio1) ~clf=a. sp~fJ.fic ·~ucat!q:nal program 
for a specified number of students over a specified period of t;ine, togetli-er.:with spaces needed to 
support the program, complete to the degree that a Designer n{~y use it as~; the basic document from 
which to create the design of the Assisted Facility. A copy\~:t~.the Eg6cational Program for the 
Project is attached hereto as Exhibit "H" and is incorporated by r~fe-renie herein. 

"E~fective Date" means the ~ate ~tated. in the fi~st p~~f~~~J?k.Pf this Project Funding Agreement 
whtch shall be the date on whtch thts ProJect Fundmg1K~~em'?nt shall take effect. 

. .-.·.·~ ~.;. . f ....... ,~ ... q:.;._,, .. -:..?•' 

"Excusable Delay" means a delay of the~Projecl,thai.;iithe~ (a) is solely because of a natural event, 
such as flood, storms, or lightning, that is n~<$.hprS{;j?.JJ}~Hle by any human agency, or (b) is reasonably 
determined by the Authority to be excti'ffi;~rle. ·~~{::-:··· 

-;··,. · .. ;;~~:.-. } /. 

"Final Req~est and Certificate fo~R.~e·i~k~rs~~ent" me~ns the ~ertificate, submitted by t?e District to 
the Authonty upon final completl'QJJOft~~ProJect, that ts (1) stgned by the Owner's ProJect Manager 
stating that, to the best ofthy.~Q)VIl~ft~.f.roject Manager's knowledge and belief, the Project has been 
completed and constructed ~~P accC].rdance with all Construction Contract Documents; (2) signed by 
the Designer stating ~~at1;cht!}~.Jfest of the De.signer' s knowled~e and belief, the Project has been 
completed and constr»cted ~;in accordance wtth the Construction Contract Documents and all 
applicable buildi.qg aii(;t~~:~f¥ty codes in effect at the time of construction; and (3) signed by a duly 
authori~~? re~~~~~r:}.~~!~~ofthe J?istric~ stating, t? the best of his/her knowledge and belief, that all of 
the t<=:rlfis·~ arfcr copolfJOns of thts ProJeCt Fundmg Agreement, all other agreements between the 
Di~!f;ift a~JLthet Apthority and all applicable regulations and guidelines of the Authority have been 
saifsfie'd::Y :::: 

··:;~\::; .. /:· 
"Furnishiii)t'and Equipment Schedule" means, where applicable, the complete listing of furniture, 
fixtures and equipment, as attached hereto as Exhibit "F". 

"Monthly" means once each calendar month. 

''Notice to Proceed" means the written communication issued by the District to the Contractor or CM 
at Risk authorizing him to proceed with the Owner-Contractor or Owner-CM at Risk contract and 
establishing the date for commencement of the contract time. 
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"Owner's Project Manager" shall mean the individual, corporation, partnership, sole proprietorship, 
joint stock company, joint venture, or other entity under contract with, designated by, or assigned by 
the District and approved by the Authority, to fully and completely manage and coordinate 
administration of the Project to completion. The Owner's Project Manager must meet the 
qualifications set forth in M.G.L. c. 149, § 44A ~' 963 CMR 2.00 et seq., and all applicable policies 
and guidelines of the Authority. 

"Project" refers to the replacement of the existing Concord-Carlisle Regional High School with a 
new.219,871 gross square foot Concord-Carlisle Regional High School, with a design ~Ofollment 
of 1,225 to serve studen~s in grades nine through twelve, on the existing site locate&~ at 500 
Walden Street in Concord, Massachusetts, as it is more particularly described els~h~f.~~Jn this 
Agreement, which is a (1) Capital Construction Project, (2) Major Reconstruct!;9li.i~rojecf:\C?r (3) 
School Project, each as defined in Chapter 70B, §2. l): ··~=~:: .. ~} 

.·;~:'~·%~"····;;;;;;;;:;;,., ,./.(/ -<-!~ 
"Project Cash Flow" means a detailed accounting of the projected ar.tountfb'f'fiit(9.irig:f:~;~.~p.g received 
and expended by the District during the course of the Project OIJ:·a··-month'lY}.basij; whiJ5h is attached 
hereto as Exhibit "D". l .... ;~}:~::-vf· 

~[L ~· 
"Project Permits" means all permits, approvals, consents )i~~-.. lice,gies issued or granted by 
governmental authorities, necessary or appropriate to the construriti~Yi}:Completion and occupancy of 
the Project. }:~::;:>, .. 

r;· ·..:.·:·:·. 

"Project Schedule" means the schedule for the Proji!thwJiiJYng a detailed estimated timeline as 
described in 963 CMR 2. I 0( 1 0), which is attachee(fiiteto 'tff.·Exhibit "C". ,-::;. t ... ~!: " 

"Project Scope" means the scope of t)le'··~Tb'Ps>;~d?P.r~:ect that has been mutually agreed to by the 
Authority and the District and as is attatbf~ h~t~~:?··as Exhibit "B". 

'\;:::y. ,. 
. ':·.'·'· ~ 

"Project Scope and Budget Agr~r~~~:-~~·fis the agreement described .in 963 CMR 2.00, et seq. 
that has been executed by the Path~.~. anq ~).s Incorporated by reference herem. 

(:':::~::~ ·.;;;;;;:::;:-::: 

"Project Scope and Budgef:~onf~'rence" means the conference described in 963 CMR 2.1 0(9). 
of'.~:,:::::;> '·{{~:~:::::P\ 

"Project Site" means~;g;{ sP,~~i'fic location of the Project as more fully described in Exhibit "E" 
attached hereto. 4 ·::.;<:::::.;:;::{) 

./··-·.. A:::::;h::-::.;;~~:.; :.--: .·. 
"Schyrnatic Drawi~gs:;·and Plans" means, where applicable to the Project, preliminary floor plans 
id~~!fri~1pro~afumat!c and other ~pac~s, elev~tion~, site plans, plot P.lans, topo~aphic~l pl~ns, 
plan~ ·s'b.g~Ing;.he locatiOn of the ProJect m relatiOnship to ~ther schools m the dtstnct, engmeenng 
studies, af1_9. .. ~6y other plans deemed necessary by the Authonty. 

!/ ,. 

"Subcontractor" means a person or entity that has a direct contract with the Contractor or CM at Risk 
to perform a portion of the work on the Project. 

"Total Facilities Grant" means the Authority's total financial contribution to an Approved Project, 
which is calculated by the Authority pursuant to the provisions of Chapter 70B, Chapter 208 of the 
Acts of 2004, and 963 CMR 2.00 et seq., and paid to the District pursuant to a Progress Payment 
schedule established by the Authority and subject to the terms and conditions of this Project Funding 
Agreement. 
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"Total Project Budget" means a complete and full enumeration of all costs, including both hard costs 
and soft costs, so-called, that the District reasonably estimates, to the best of its knowledge and 
belief, has been or will be incurred in connection with the planning, design, construction, 
development, the mobilization of the operation, and the completion of the Project, approved by the 
Authority, which may be updated from time to time by mutual agreement of the Parties and which is 
attached hereto as Exhibit "A". 

"Ven~or~' means a?y person, entity~ business, o~ s~rvi_ce provid~r un~er contrac~ or agree_ment with 
the Dtstnct to provtde goods or servtces to the Dtstnct In connectiOn wtth the ProJect. ~ 

THE PROJECT AND ::.g~~~ FACILITIES GRAN'iff~;:;~::il;<:;;;~\ 
F<~~:. y ~~: 

2.1 As of the Effective Date and subject to the satisfaction of or compliAfi~~<~tnf~s reasonably 
detennined ~y the Aut~o~ity,: (a) all of the tenns and conditions Qf~his Pr?J.~ct Fpndirlft:l\.greement, 
(b) the applicable provisions of Chapter 70B, Chapters 208 aQ.B 21 0 of the~Acts of 2004, and 963 
CMR 2.00 et seq., and (c) any other rule, regulation, policy, i9.ideline, approval or directive of the 
Authority, the Authority hereby. approves the following Totaf~t~~~liti~~;.;O~ant for the Project:. an 
amount that shall under no circumstances exceed the lesser'""'of::{I) thtrty-five and fifty-etght 
hundredths percent (35.58%) of the final approved, total~.~Ugible Project costs, as detennined by the 
Authority, ("Reimbursement Rate") or (ii) $28,781,1 q_9 .. f'til~)1a,rties hereby acknowledge and agree 
that this Total Facilities Grant is the maximum amou~f::&{:[tinpirtg that the District may receive from 
the Authority for the Project, and that the final~ . .alfii:(~!:~t 'bf:.·the Total Facilities Grant may equal an 
amount less than $28,781,1 00, as detennined bY,$~n au'clft conducted by the Authority. Any costs and 
expenditures that are detennined by t~e ~tf!N>rify;~tp}be either in excess of the above-stated Total 
Facilities Grant or ineligible for paydi:~{fi b:V:th.,e,.Authority shall be the sole responsibility of the 
District. The Reimbursement Rate s~J ~o~~bp~~~· and as more fully described in the. reimbursement 
rate summary, attached hereto as Exh.~.~1t .. q~, Includes a total of four and fifty-etght hundredths 
( 4.58) incentive reimbursementJpQj,Q~S iiv-J.tjch include one and fifty-eight hundredths (1.58) points for 
Maintenance, one (1.00) poJnt§or ·o~r.$truction Manager at Risk, and two (2.00) points for Energy 
Efficiency-Green Schools P.~rsuan\. to G.L. c. 70B, § I O(a)(C) that have been provisionally assigned 
~ubjec~ to ~ final de~~jati?&;fby the. Authority as to the District's eligibility to receive. ~~ch 
tncenttve retmbursem~_9t poi~ts. The Reimbursement Rate set forth above and the Total Facihttes 
Grant shall be slJ!?jed{t9.:Jh4ecrease, as provided in Section 2.4 of this Agreement, if the Authority 
d~tenni~~s, ii}:;Y~::lgl~,-~!~cretion, that the ?~strict is in~ligible to re~eive any portion of ~he incentive 
reimb!Jfsemefit pomts~tnat have been provisionally asstgned for Maintenance, Construction Manager 
at B;j~k., ani14>r£n~rgy Efficiency-Green Schools or such other incentive reimbursement points that 

/""-',{}· .y. l· 
may o"~.:CJ,ssigne ::by the Authority. 

·-~~~::; .. / 
2.2 Ir{·Jt~ event that the Authority reasonably determines that the Project is not in accordance or 
compliance with the Project Scope, the Project Schedule, the Total Project Budget, Furnishings and 
Equipment Schedule, the Construction Contract Documents, the Schematic Drawings and Plans, all 
of the covenants in Section 3 of this Project Funding Agreement, all other terms and conditions of 
this Project Funding Agreement, the provisions of Chapter 70B, Chapters 208 and 210 of the Acts of 
2004, 963 CMR 2.00 et seq., and any other applicable rule, regulation, policy, guideline, approval or 
directive of the Authority, or is delayed (other than an Excusable Delay), then the Authority may 
temporarily and/or permanently withhold payments to the District for the Project, provided that the 
Authority shall not unreasonably withhold any such payments. In the event that the Authority either 
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temporarily or permanently withholds payment for the Project, the District hereby agrees and 
acknowledges that the Authority shall have no liability for any such withholding of payment or any 
loss that may occur as a result of any such withholding of payment. 

2.3 The Parties hereby acknowledge and agree that, in the event that the lowest, responsible 
bid accepted by the District for the construction of the Project is lower than the corresponding 
amount set forth in the Total Project Budget, the Authority shall reduce the Total Facilities Grant 
amount set forth in Section 2.1 of this Agreement accordingly. The Parties hereby further 
acknowledge and agree that, in the event that the lowest, responsible bid accepted by t~ District 
for the construction of the Project exceeds the corresponding amount set forth jn tile Total 
Project Budget, the Authority shall not make any adjustments to its Total FaciHties~Qf!Plt on 
account of the bid, and the increased costs shall be the sole responsibility of t~:epi~'[~ct. \. 

b_· -:j ~..... .,. r .. :z; '\·: .·;·.·> 

2.4 The Reimbursement Rate for the Project is calculated as set fort.h~w."'ill~~;J;~ikbu~~ment 
rate summary, attached hereto as Exhibit ':1~', and shal~ be .subj;£-!~~o t~f pr--at:~~idff~~f~.G.L: c. 
70B, 963 CMR 2.00 et seq., and the pohctes and gutdebn~~ ~ofthe 1\l}.th9.pty. Any Incentive 
reimbursement points that may be included in the calculati~~ of the Rrim1Jursement Rate, as it 
may be amended from time to time by the written agreement~( the Autliority, must be earned, as 
determined by the Authority in its sole discretion, and shall b~~~'\1~.~ef1o audit by the Authority. 
If the Authority determines, in its sole discretion, that the District is ineligible to receive any 
portion of the incentive reimbursement points that ~~:;::be included in the calculation of the 
Reimbursement Rate, as it may be amended from .tfth~ to;ljhle by the written agreement of the 
Authority, the Authority may, in its sole disc~.etio.H;, .. d~e~e the Reimbursement Rate and the 
Total Facilities Grant accordingly. :::~y \~ch de,crease in the Reimbursement Rate, and 
corresponding decrease in the Total Fj!.~J!iti~}~J~fant, shall be applied retroactively to all 
payments made to the District by tll:~:AuthQ~i!Y under the terms of this Agreement and to all 
requests for rei~bursement of eligi~~~~~9J.:f.V~osts m~de by the District to the Authority ~nder 
the terms of this Agreement. If tHe~;Auflionty determrnes that, as a result of a decrease tn the 
Reimbursement Rate, or a cot.f~~porlflWg decrease in the Total Facilities Grant, it has made 
overpayments to the Distri,?trthe .. A\l~brity may recover the amount of such overpayments from 
the District by whatever r~p1edi~:~ are available to it under this Agreement or under applicable 
law, including, but ~tjjm1t~g~lb, set off against any future payments owed to the District for 
reimbursement of eli_gib1e P!oject costs, as determined by the Authority. Upon written demand 
by the Authorit~ the:~~~1fict shall promptly return to the Authority the amount of any such 
overpay:.men!§i.J:t;J,l,~§§:--9ftlerwise agreed to in writing by the Authority. 

-·~-; .· ~! . ·:.C~..,· 

2.S~t(. Th~~Basis ~~6f ~otal Facilities Grant set forth in Exhibit A to this Agreement includes all 
budg6t~{~os~}for the Feasibility Study authorized by the A~t~~rity for the Project ("Feasibility 
Study Budget'') and supersedes and replaces any other Feastbthty Study budget that may have 
been authdrlzed by the Authority and set forth in any Feasibility Study Agreement between the 
Authority and the District. The Feasibility Study Budget included in this Agreement does not 
take into account any payments that may already have been made to the District by the Authority 
for the costs of any Feasibility Study under any Feasibility Study Agreement between the 
Authority and the District. The Total Facilities Grant set forth in Section 2.1 of this Agreement 
is calculated by applying the Reimbursement Rate set forth in Exhibit I of this Agreement to the 
Basis of Total Facilities Grant, which includes the Feasibility Study Budget for the Project. 
Notwithstanding the provisions of any Feasibility Study Agreement between the Authority and 
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the District, the approved, eligible costs of a Feasibility Study authorized by the Authority for the 
Project will be reimbursed, retroactively and prospectively, based upon the Reimbursement Rate 
set forth in Section 2.1 and Exhibit I to this Agreement. The Authority shall deduct from the 
Total Facilities Grant set forth in this Agreement the amount of any payments already made to 
the District by the Authority for the costs of a Feasibility Study pursuant to the provisions of any 
Feasibility Study Agreement. Nothing stated in this section of this Agreement shall impair the 
right of the Authority to make adjustments to the Reimbursement Rate and the Total Facilities 
Grant or to audit and determine ineligible costs as provided elsewhere in this Agreement and in 
the Authority's statutes, regulations, policies, guidelines and standards. ~1. 

. -:.; ... 

SECTION3 
COVENANTS 

-<~'"''';:};;, 
• .;r:?:.~~:~.':>. ~ 

• (. ~'<-/~ }:. 

~::~~. '\;: t:.{ 
T~e ~istrict covenants and a~ees that as long as this Project Fun~ing Afor~~zy~h~~ .. :.fh etTh~t, t.he 
Dtstnct shall and shall cause Its employees, agents, and representatlves tq·(perform 'ih\1;..£-0mply With 

I 
. ·;· .. ·~ .... ~l "<;;:. 

the fol owtng covenants: ~·..-;· · .: ~.\:.. P / 
~:r ;·~~?:<::::~;· 

3.1 The District acknowledges and agrees that the Autq&>rity's gt;~nt program, established 
pursuant to Chapter 70B, Chapters 208 and 210 of the Acts of20:Q.4,.~§~.rcMR 2.00 et seq., and any 
other applicable rule, regulation, policy or guideline of the ... ·<:A:\fffi.~rity, is a non-entitlement, 
discretionary program based on need and the District #i'~ll. not be entitled to any funds from the 
Authority except as provided in this Project Funding -']gkenW~p~,.· 

··=:·:::~ F 

3.2 The District shall and shall caust:)ts e~~ie1t;~5f~mply with all provisions of this Project 
Funding Agreement; all other agreements rylatet(:~to th~ Project that have been referenced herein or 
otherwise approved in writing by the ~uthBh.t.x; ~i11F£1I provisions of law that are applicable to the 
~rojec~ an? this Project. Fund!ng Agre~~t a'n4~the District shall take all action necessary to fulfill 
Its obligations under thts ProJect FJJ~g~ng~.~eement and under all other agreements related to the 
Project that have been referenced.:hereifl:~9.r ptlierwise approved by the Authority . 

.;t.::;~}.. >:;) 
3.3 The District hereby~·"~~fee_;- ;thaf it shall submit all Project information, including but not 
limited to, Total Project ByJ!get f~formation, plans, specifications, Project Schedules, and Project 
progress reports, and4trty> a'dditihhal information that may be requested by the Authority, to the 
Authority in a timely ¥n!nne(:in a form satisfactory to the Authority. 

1. .. ~~~::::::::::::' 
3.4 :J':Qe J)istr(~h~xr,eby agrees that it shall use its best efforts and resources to diligently satisfy 
and cofuplete eacij. of"the terms and conditions of this Project Funding Agreement as promptly as 
po.s(~lfil~' I )'· 

3.5 "'\,JJf~rict hereby acknowledges and agrees that all costs related to the Project, including 
the costs «lentified in the Total Project Budget and costs of the items appearing in the Project 
Scope, shall be subject to review and audit by the Authority, and the Authority shall determine, 
in its sole discretion, whether such costs are eligible for reimbursement pursuant to the 
Authority's regulations, policies and guidelines. There may be Project costs, in addition to the 
items specifically identified as ineligible in the Project Scope and Budget Agreement, the Total 
Project Budget, the Project Scope and/or the Furnishings and Equipment Schedule that are ineligible 
for reimbursement according to such regulations, policies and guidelines. The District hereby further 
acknowledges and agrees that certain costs incurred by the District in connection with the Project 
shall not be eligible for reimbursement by the Authority, pursuant to 963 CMR 2.10 & 2.16(5) and 
Project Funding Agreement v.03.11.2011 7 
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any other rules, regulations, policies and guidelines of the Authority, including, but not limited to, the 
following: 

(a.) Financing and Interest Costs. The District hereby acknowledges and agrees that any 
financing costs incurred by the District, including, but not limited to, interest, principal, costs 
of issuance and any other cost related to short or long term bonds, notes or other certificates 
of indebtedness, refunding notes or bonds, temporary loans, or any other form of 
indebtedness issued by the District in relation to an Approved Project and all costs associated 
with credit rating services, legal services related to the issuance of any indebte_9p.ess and 
financial consulting services shall not be eligible for reimbursement by the Authorify~'-

~ " .,.-~~~~2~;;;::-~:t 
(b.) Legal Fees and Costs. The District hereby acknowledges and agr~~~:;t):lat ilit:-qpst of 
legal services, including, but not limited to, bond counsel fees, attorneyt.~.Vee~~rbitr~~:pn or 
mediation fees, filing fees, and any other legal fees, costs or expense~).!(d~h~~ bJ the :District 
in connection with the Project shall not be eligible for reimbursem~:ri'fby~!~~t~~rity. 

,.~ .. J:~~.. ~\.. ~1 y;:;· 
(c.) All other costs identified in 963 CMR 2.16( 5). {' '·<:t;:::x· ... 

~i\ }; 
All project costs and Project Scope items are subject to revi~w and m/ait by the Authority, and 
whether a project cost is eligible for reimbursement shall be det~fiiiined~by the Authority, in its sole 
discretion, during the Authority's audit of the Project. ,to::;;;: .. 

~r· ... ~~:; .. 

3.6 · The District hereby acknowledges and agree~q~~! ;~~:~:Authority's Total Facilities Grant is 
subject to the District's adherence to and mainterfafi~.of1{ie Project Scope, Project Schedule, Total 
Project Budget, and, where applicable, ~he Fu~{shin&$ ind Equipment Schedule, and the District 
sha~l not make any change~, ~ddition~, or f~~ffi9.n~:-1b the ~roject Scop~, Pro~ect Schedule, Total 
ProJect Budget, or the Furnishings and ~~iupiii~~!,.Schedule without the pnor wntten approval of the 
Authority. Any incre.ases to the T~~~I'"i>~~~:f Bhdget as set forth i?. ~xhibit A as of the. Effect!ve 
Date, shall not result In any changtfS·'t.9,)he·~amount of the Total Facthttes Grant set forth tn SectiOn 
2.1 of this Project Funding Agreei1J~nt.'\~/ 

l:·::::;:. ·-;;<:::;:;:/ 
3.7 The District hereby: acknqwledges and agrees that the Authority shall not provide any 
funding for the Project :in:.~xQ·~~-~.-~f the amount of the Total Facilities Grant set forth in Section 2 of 
this Agreement. ( ~·:,:·· ':: ..... "'· 

~·t \.i,;~~:;::::;:(:::: 
3.8 lhe O.t .. ~~H~! hereoy acknowledges and agrees that the Authority shall not be required or 
oblig~e'"d to &iaRe·~~·n)i;:payment of the Total Facilities Grant for eligible Project costs while an Event 
ofP,:~~ul~:;ra~ drfit}yd in Section 22, shall have occurred. 

3.9 ~~,p1i~ict hereby acknowledges and agrees that it shall provide the Authority with an 
updated TQtal Project Budget on a Monthly basis that shall include, but not necessarily be limited to, 
the following: (a) the projected total Project costs, (b) actual expenditures to date, (c) estimated 
remaining expenditures for the Project, (d) a detailed explanation of all variances from Total Project 
Budgets previously submitted to the Authority, (e) all sources and amounts of funding, and (f) an 
updated Project Schedule. 

3 .I 0 The District hereby agrees that, in order to demonstrate that adequate funding for the Project 
is available, it shall provide the Authority with financial statements, details relating to the financial 
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condition of the District, an updated Project Cash Flow projection on a Monthly basis, in a suitable 
format acceptable to the Authority, to demonstrate that adequate funding for the Project is available. 

3.11 The District shall use the Authority's Contract for Owner's Project Managers Services, 
Contract for Design Services, and any other standard contracts, contract provisions, guidelines, 
procurement documents, requests for services, and forms prescribed by, or otherwise acceptable to, 
the Authority to procure and hire any Owner's Project Manager, Designer, Contractor or, CM at 
Risk, professionals or Consultants in connection with the Project. 

.·) 

3.12 During the course of the Project, the District shall investigate and review, and ~h~lJ require 
·l' ;-:, 

the Owner's Project Manager, if required for the Project, and the Designer to investigat.~;;~~yeview 
the progress and quality and construction of the Project. The District shall undeq~~~:~Il re~~able 
efforts designed to ensure that the Contractor or CM at Risk, Subcontractor.~?' anii%all "Y..~odors 
expeditiously and diligently construct, equip and complete the Project in~ /J£~ti~~~~orktti'lmlike 
manner. /' --~·:·\ ... ,?. 

\. t jl ... ~. I.. ~ 

~~~::~:-. ~~- ·;;;i ~;~;-
·-· •• ••• J:> / 

3.13 The District hereby acknowledges and agrees that it ~h~ll keep l1kre6ords related to the 
Project including, but not limited to, those records described itf~63 CMR ~.16( 4), for as long as the 
Assisted Facility is in service as a public school or remains uf!E~f. the .. g.~ership or control of the 
District. The District shall and shall cause its employees, agenfs/fepresentatives, and its Owner's 
Project Manager, Designer, Contractor or CM at Risk a»4.-;-Yendors to keep adequate records of the 
Project and shall make all Project records and t!t.( Prqj~c~ site available to the Authority, 
representatives of the Authority, and the Authority's e6~P,lissj6ning Consultant. 

•.. ~~::;?~,.~ ·<:~~'!~·· 
,..; ........ (,' 

3.14 The District shall neither chan~: nor ft~,pnit{~ change of the Designer or any of its key 
personnel or sub-consultants without the prl.pr. writ:t~Jl:ipproval of the Authority in accordance with 
the provisions of963 CMR 2.12. Ifth~r~'i~ affy:-~h.ange or proposed change in the Designer or any of 
its key personnel or subconsultants, t~J ·t)~~Jric;t .. shall give a written notice to the Authority that shall 
include a statement of reasons for tbi·:qJJ.an~e~:·:dr proposed change and an explanation of the impact of 
the change or proposed change .. e'n;Jhe ·~~9,ject. The District shall not contract with a new Designer 
without first obtaining the fo-4Jho'?lty~:s5\witten approval of the new Designer. The District shall 
comply with all applicable p·rovisiq~s of law in the procurement of a new Designer. 

,.;:·::<.;:~:~: '\t::;:;{~;- . . . . . 
3.15 The District s.{l~l· nol_ change the Contractor or CM at Risk Without first gtvtng pnor wntten 
notice to the A!J!hor1ty:J?.f.{the District's intent to make such a change in accordance with the 
provisions of 9P.3. JCMR 2-:12. As part of its written notice to the Authority, the District shall provide 
a stat~oflnt of¥~~8if§':if6'r the proposed change and an explanation of the impact of the change on the 
PrclJ~~t. 1}1~ Dist'J'jct .. shall comply with all applicable provisions of law in selecting or otherwise 
alfoW~~:-~. new1~~ntractor to take over the Project a~d the Distric~ ~hall provide written n_otice to the 
Authori~~~ptifytng the new Contractor or CM at Rtsk and descnbtng the process by whtch the new 
Contracto~dr CM at Risk was selected for or otherwise took over the Project. 

3.16 By no later than ten (I 0) days after the Effective Date, the District shall certify to the 
Authority in writing that it has delivered this Project Funding Agreement to any Designer, Owner's 
Project Manager, and Contractor or CM at Risk hired, or otherwise assigned to the Project, by the 
District and shall provide the Authority with copies of the transmittal letters and any documents 
evidencing such delivery. In the event that the Owner's Project Manager, Designer, Contractor or 
CM at Risk is hired or assigned by the District after the Effective Date, the District shall deliver this 

Project Funding Agreement v.03.11.2011 9 

bill_plummer
Highlight



MSBA Project No.: 200906400505 EXECUTION COPY 
District: Concord-Carlisle Regional School District 

Project Funding Agreement to said Owner's Project Manager, Designer, Contractor or CM at Risk 
within ten (1 0) days after the effective date of hire or assignment. 

3.17 With respect to all actions taken in relation to the Project, the District and all of its officers, 
agents and employees shall observe and obey, and shall include language in all of its contracts with 
the Owner's Project Manager, Designer, Contractor or CM at Risk, and all Vendors requiring them to 
observe and obey all federal, state and local laws, regulations, ordinances, codes, statutes, orders and 
directives and any other applicable provisions of law. 

,v 

3.18 The District shall require the Contractor or CM at Risk to indemnify the .t~pt~~fity and 
comply with the indemnification requirements set forth in Section 16 of this PrdJ~ .. 2;t@~pnding 
Agreement. Within sixty ( 60) days after the Effective Date, the District shall pr<~xig?:}he Attt,hority 
with written documentation evidencing such indemnification of the Author~ty{ un'le§.s otlJ ... ~rwise 
agreed in writing by the Authority. In the event that the Contractor or GM'.ii)~i~~; is Hired or 
assigned by the District after the Effective Date, the Distri_ct sh~ll(.~pl:gyRi'~:{ .. ~uch written 
documentation evidencing such indemnification within ten (1 0) gays .. a.ftdt:Jhe etfect~e~1!ate of hire 
or assignment. In the event that the District does not obtain iQtlemnifica~'(jn_~o(the Authority from 
the ~ontractor or CM at Risk within these deadlines, the .i~thority ~y terminate this Project 
Fundmg Agreement. \~~::;.. ./' 

·-:~~~~.!::~!~~~~}-

3.19 The District shall furnish to the Authority such .. .Jurther affidavits, certificates, opinions of 
counsel, surveys and other documents and instruments .. ~~·~~y .. pe required by the Authority to ensure 
that the terms of this Project Funding Agreement ari'b~ing Jj,~~rved and performed in all respects, 
and that the Project is progressing satisfactorily~~:pl~~d ~n strict compliance with all applicable 
federal, state and local laws, regulationsf.·ordin~ces, ..... Spd~s, statutes, orders and directives and any 

h I. bl . . f 1 ;; \it l'i ot er app tea e provisions o aw. J'(~"'~:·. ~f:;:;~;;:/ 

3.20 During the course of the Pro}£~,:.~:\i~trict shall submit to the Authority a list of all 
proposed changes (in the form o~ CP~$~riW~l~Change Order log, so-called) and all a~tual changes, 
amendments, addenda to the ConS~~ctl~.Q;.Contract Documents, and to the Owner-Destgner contract. 
The District shall submit aJl :;~xe'diit~.9,fchange orders, extra work orders, or modifications to the 
Project to the Authority fort1:he Authority to consider whether the costs associated with such change 
orders, extra work or'!.w.:~i·;;Of~m94ihcations are eligible for reimbursement by the Authority pursuant 
to this Project Funding ;Agre~.nient. 

-·~" ~~%:-....... -:!:/ 
3.21 The D!.strf~t sh~H\f~dertake all reasonable efforts to ensure that the Contractor or CM at Risk 
and ~yli8bntfa~tJi-t~~f)tain all Project Permits and shall certify to the Authority in writing that the 
C<;PJt~ctovo.( CM ~t Risk ~nd Subcontractor~ have o~tained such Project Permit~ within ~fteen ( 15) 
days~i{ft!,£the PJbJect Permits have been obtamed. With respect to any ofthe ProJect Permits that are 
requir~~~·).~w to be recorded or filed with any government office, the same shall be duly recorded 
and filed )n' accordance with all applicable requirements. The Authority shall have the right to 
request copies of Project Permits at any time, and the District shall make available any Project 
Permits requested by the Authority. 

3.22 Prior to receiving final payment from the Authority, the District shall have obtained all 
required inspections and approvals of the Project that are required by law or otherwise required by 
the Authority. 
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3.23 The District hereby acknowledges and agrees that the Authority shall engage an independent 
party, not affiliated or associated with the Owner's Project Manager, Designer, or Contractor or CM 
at Risk, to provide commissioning services with the intent of achieving, verifying and documenting 
the performance of building systems in accordance with the design intent and the functional and 
operational needs of the District (hereinafter "Commissioning Consultant"). The District agrees that 
it shall fully cooperate with and accommodate the commissioning efforts undertaken by the 
Authority and the Commissioning Consultant and shall require the Owner's Project Manager, 
Designer and the Contractor or CM at Risk to provide the same level of cooperation and 
accommodation. The District further agrees to allow adequate time within its Project SclJ.edule to 
allow the Authority's Commissioning Consultant to perform its work, and the Authori~ s6lp not be 
responsible for any delays that may result from the Commissioning Consultant's workA~~~=~·.\. 

h'~;;·:·.. . '"··-~\. 
$},-!'.•;:;::~~· ~· 

3.24 Within ninety (90) days after the District approves final payment to the ,gcmtracJpr or .. f:?M at 
Risk for the Project, or provides such other appropriate documentation, as r~~6itil?;b~. ~jtermfrted by 
the A~th?rity, indicatin.g that the const~uction. of the Project is one ~undre~.:per~it (f~~~} complete, 
the Dtst~tct shall submit to the A~thonty a ~tnal Request an? c .. ~fttflcate i~{.~~i(hbur~ement and an 
accountmg of the total final ProJect costs m a form prescnb~5f by or otHerw1fe acceptable to the 
Authority. f: ~ 

~{~\:;., ,//' 
3.25 The District hereby agrees that, upon completion of the "'Project, the Assisted Facility shall 
have an anticipated useful life of at least 50 years as a pupH~ school or that the Project will materially 
extend the useful life of the School and preserve an a~~~ftfi=~t~t~erwise is capable of supporting the 
required Educational Program. r:~b.:-. ):::.--

1:.?-~:!~L ~~+::-·· 
3.26 The District hereby acknowledges an~ .. agn~~:S that neither the District nor any of its 
employees, officials or agents shall subll}{t::~ny!(!!lsl or intentionally misleading information or 
documentation to the Authority in col\1ecti6it::~~jth this Project Funding Agreemen~, and further 
acknowledges and agrees that the su~tnts~~on~ of any such information or documentation shall be a 
material breach of this Project Fundi~~:f..g~~efuent and shall be cause for the Authority to revoke any 
a~d ~II payments otherwis~ ~u6~R ~~~::~pistrict, to recover a?y previous payme?ts made t~ t~e 
Dtstnct, and/or make the Dt~ttlct tn'eJ~~tble for any further fundmg from the Authonty. The Distnct 
hereby further agrees that it};,shall bave a continuing obligation to update and notify the Authority in 
writing when it knows~9J;",:bas::~QY..::feason to know that any information or documentation submitted to 
the Authority contain~ (alse, ).ntsleading or incorrect information. 

i'l',' ( 0 

~~~; ·~~~;:_:::-<-;<~~:.: 
3.27 ~~e .~~tr:J.:~~.·~~~~By.acknowledges and agr~es that the Authority shall bear n~ res~onsibi~ity, 
cost OJ/habthty. ·fqr-:-t!}e· results of any study, environmental assessment, geotechnical Site testing, 
in~~~~ng .~:ut nqt l~J)lited to, site remediation, clean-up, or other site remediation services. 

3.28~:!J,_P/~ict hereby acknowledges and agrees that the requirements set forth in the 
Agreemenf:are intended solely for the benefit and protection of the Authority as the grantor of 
Project funding. Nothing herein shall be construed as advice to, nor create a duty to provide advice 
to, the District regarding legal or contractual requirements or best practices for the Project. It is 
solely the obligation of the District to determine and comply with all legal requirements applicable to 
the Project and to determine and enforce any necessary contractual requirements and obligations of 
its Designer, Owner's Project Manager, and Contractor or CM at Risk. 

3.29 The District shall not issue the Notice to Proceed prior to the Effective Date unless otherwise 
agreed to in writing by the Authority. 
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3.30 The District shall use its best efforts to monitor the performance of the Owner's Project 
Manager, Designer, Contractor or CM at Risk, and Vendors and shall use its best efforts to enforce 
the provisions of the District's contracts with each of them. 

3.31 The District shall not combine, consolidate, or conjoin in any way the procurement, pre
qualification or selection of an Owner's Project Manager, Designer, Contractor, CM at Risk at 
Risk, Subcontractor, consultant or vendor for the Project with the procurement, pre-qualification 
or selection of an Owner's Project Manager, Designer, Contractor, CM at RiskAP-t Risk, 
Subcontractor, consultant or vendor for any other construction, repair or renovatiorl~ project 
without the express prior written approval of a duly authorized representative of 4i~::~~pority. 
Any costs incurred by the District that relate to, or arise out of, the usy}nf~:~ coni~ined, 
consolidated or conjoined procurement, pre-qualification or selection pr.sf-2s.ss irs-~ pro~.lribed 
above, including, but not limited to, the preparation of bid documents, r$~q~~~ts·(~r.Jervices, and 
requests for qualifications, without the express prior written ~yproial o<f{~ duly-: .. authorized 
representative of the Authority shall not be eligible for reimburs·~iil'~ht. <;.~\:.. .. )~ l. 

~~? .. · .. ~-~~.;.~;;>:.. 
k_: l 

3.32 The District hereby acknowledges and agrees thfil: .. Section)1601 of the American .,/.··· ,._. 

Recovery and Reinvestment Act of 2009 ("ARRA") provides:~ih~tpavis Bacon labor standards 
apply to all projects financed with the proceeds of certain tax-f~vor~d bonds, including qualified 
school construction bonds. Accordingly, the District ~h~l"-. and shall require all Contractors and 
Subcontractors to, comply with the requirements sef:fqrth'l9·29 CFR Parts 1, 3 and 5, including 
without limitation, the requirement that alllab9rer~:~~Hwechanics employed by Contractors and 
Subcontractors on projects funded direetly by{;pr as's\~teil in whole or in part by and through the 
Federal Government pursuant to ARRA·: .. shlfll~ .. bePpaid wages at rates not less than those 
prevailing on projects of a charactef:!-~.infilit._0j;·_·tt:~ locality as determined by the Secretary of 
Labor in accordance with subchaptef1:ty o('pliapter 31 of title 40, United States Code. With 
respect to the labor standards sp6Si;fi.;.<ed.;:ih::::lhis section, the Secretary of Labor shall have the 
authority and functions set fort~. R~?,t,ganization Plan Numbered 14 of 1950 (64 Stat. 1267; 5 
U.S.C. App.) and section )1~5 o(~!j!le 40, United States Code. In order to comply with the 
requirements set forth in 2Q CFR~;5.5, the District shall include the language set forth in Exhibit 
"J" hereto in each !Jid~;~o1l~iJ~fibn and construction contract financed by the Total Facilities 
Grant provided p~rs~Wlf to)?is Project Funding Agreement. 

~ :.;;~ -~~:::~~:~:i{:v· 

_-:;~~-. •1::(~\)L_ .. >: :·.·.· ... · SECTION 4 
_!· 'f'··.:c·· REPRESENTATIONSANDWARRANTIES 

/<&, .. }:.\ ~ ~\.·· ' 
TheD~~Rct a~~·the u~dersigned, fo~ themselves and for the District, hereby warrant and represent 
that each~:lhe follOWing statements IS true, correct and complete: 

;' 
(' 

4.1 The Di~trict is validly organized and existing under and by virtue of the laws of the 
Commonwealth, has full power and authority to own its properties and carry on its business as now 
conducted, and has full power and authority to execute, deliver and perform its obligations under this 
Project Funding Agreement. 

4.2 The District is duly authorized and has taken all necessary steps to authorize the execution 
and delivery of this Project Funding Agreement and to perform and consummate all transactions 
contemplated by this Project Funding Agreement. The undersigned have been duly authorized in 
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accordance with law to execute and deliver this Project Funding Agreement on behalf of the District. 
This Project Funding Agreement and its execution by the undersigned does not and will not, to any 
material extent, conflict with or result in the violation of any charter, by-law, ordinance, order, rule, 
regulation, statute or any other applicable provision of law or any order, rule, regulation or judgment 
of any court or other agency of government. 

4.3 The District has all requisite legal power and authority to own, or to control in accordance 
with the provisions of 963 CMR 2.05(1 ), and to operate the Assisted Facility and Project Site for the 
useful life of the Assisted Facility. A 

•t;., 

4.4 The District holds fee simple title, or, in the alternative, a lease in accord~gr,,.~ith the 
provisions of 963 CMR 2.05(1 ), to the Assisted Facility and the Project Site and ~.JJ>.:$~~sem~fi.Js and 
rights-of-way, necessary to ensure the undisturbed use and possession of the 1-f.~isteti}faciYJ.Y and 
Project Site. /···:~::~, f.! '(·>" 

l,; .. c.::r.':;:~:;::'. '~;~t~<" 
4.5 No information furnished by or on behalf of the Distri~t·~o.th~i~uth~tity '1W:=ihis Project 
Funding Agreement, including all Exhibits attached beret~( the Pro}'6()L-:-'8cope· and Budget 
Agreement, the Feasibility Study Agreement, the Initial Coijl..Pliance C.~rtification, or any other 
document, certificate or written statement furnished to th~":.~~A.uthorinf~ in connection with the 
Statement of Interest or Project contains any untrue statement of·~ififaterlill fact or omits any material 
fact necessary to make the statements contained in .tQ~§. Agreement or in the aforementioned 
documents not misleading in light of the circumstancesj;l wnl~h the same were made. 

l~~~~;~;.. )~;.<' 
4.6 The District has duly obtained all nec_rSsifY.>yOt:~; resolutions, appropriations, and local 
approvals for the Project, in accordance:\vith f9rroatsv.if'rescribed by or otherwise acceptable to the 
Authority, and has taken all actions necessaft.:.:~r'f~qy.jr6'd by law to enable it to enter into this Project 
Funding Agreement and to fund and :ll?erfofig..)Js obligations hereunder in accordance with the 
Authority's policies and standards. This\I?:.r.:ojecFFunding Agreement constitutes a valid and binding 

/.·, .. ,.. f. 

obligation of the District, enforceable·::i.n..aceB"t8ance with its terms, except as such enforceability may 
be limited by bankruptcy, inso1y~~cy;::;:~oratorium, reorganization or other laws heretofore or 
hereafter enacted and gener~l ··eguitj:p~~pbiples. 

;: 1 
{·:. .:. 

4.7 The District ~~~ :{~ad,f.~P:~Ffully understands, and shall remain in compliance w~th Chapter 
70B; Chapter 208 an~. flO of the Acts of 2004; 963 CMR 2.00 et seq., and all other applicable rules, 
regulations, poli~fS, WJ4:~Unes approvals, directives, and procedures of the Authority. 

4.9 ·'' 4'he Dfti~i~f'h~S :r:·~d and fully understands the provisions of 963 CMR 2.04 and warrants and 
re~~~~~nt~)h£lt th~Pro~ect has been designed and constructed in accordance with the requirements 
anCI standards set forth tn 963 CMR 2.04. 

-.;1~~}.::;/•' 
4.10 TJt~:bistrict has read and fully understands the provisions of 963 CMR 2.16 and understands 
that certain costs and expenses incurred by the District in connection with the Project shall not be 
eligible for reimbursement by the Authority, including, but not limited to, those items listed in 963 
CMR2.16. 

4.11 The District has read and fully understands the provisions of 963 CMR 2.16(4) and has a 
record keeping system in place to file, track, and retain all records related to the Project for as long as 
the Assisted Facility is in service as a public school or remains under the ownership of the District. 
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4.12 The Project has successfully undergone review, or shall have successfully undergone review 
prior to the solicitation of construction bids, by any departments or agencies of the Commonwealth 
required by law to review such projects, including, but not limited to, the Massachusetts Historical 
Commission, the Massachusetts Commission Against Discrimination, the Secretary of Environmental 
Affairs, and the Architectural Access Board in accordance with all applicable laws and regulations and 
the District has provided, or shall have provided prior to the solicitation of construction bids, any 
written documentation evidencing such reviews to the Authority. 

4.13 No litigation before or by any court, public board or body is pending against ~ither the 
District or the Authority seeking to restrain or enjoin the execution and delivery of thf§~ Project 
Funding Agreement or the construction or operation of the Project, or contesting or4ff..ef~!ng the 
validity of this Project Funding Agreement or the power of the District to pay its sq.~r~8f th~;p~<?ject. 

t·· ··.:::·) ~· 

4.14 The District has read and fully understands the provisions of the M~~{Jg~ij~e;t cotffi;~ct of 
Interest law, M.G.L. c. 268A, and has implemented policies and proFedurtjftlf;eo;~ur~~~at.all District 
employees, agents, consultan~s and representativ~s and ~he ~}.Y.n~r'-.s Ptwect ~anag&: Designer, 
Contractor and Vendors workmg on or for the ProJect are m cowphance wtth=;M:G.L. c. 268A to the 
extent that it is applicable. M ~ 

%.~:;., ./ 
4.15 The District meets all of the applicable requirements of1vi~G~L~:~€~ 7, § 38A Y2; c. 30 (sections 
39F, 391, 39K, 39N, 390, 39P and 39R); c. 70B; c. 149;:·C!.h!!Pter 193 ofthe Acts of2004; 963 CMR 
2.00 et seq. ; and all other applicable provisions of fe4~f't:~t~t~ .and local law, and has implemented 
policies and procedures to ensure that all District em~f6~.~es:}tgents, consultants and representatives 
and the Owner's Project Manager, Designer, C•~nttfi9Jor«ttpd Vendors working on or for the Project 
are in compliance with the applicable reqfiireme )s ofM.G.L. c. 7, § 38A Yl; c. 30 (sections 39F, 391, 

<· !; 
39K, 39N, 390, 39P ~nd 39R); c: ?OB; c. A~; 'h,~p.ter 193 of the Acts of 2004; 963 CMR 2.00 et 
seq.; and all other applicable provtston~~~f fedet..~.k-·state and local law. 

4.16 The District has implement~&~)f&i a:d procedures to prevent and eliminate fraud, waste 
and abuse of public funds in conn~~Jion~jfu the Project. 

.;4-~:.~~;.: "·;~~;::-:,.:.:.~; 

4.17 The District has sul{mitted.~ali"~udit materials requested by the Authority in connection with 
any project for which !~.e17.~oi~tl~qt~~s received or anticipates receiving funding from the Authority . . ;Y .. ~· ..... :.v ... 

~ #' ~ 
4.18 The Dis~jct ~~:::~~~omitted to the Authority a completed electronic payments form, as 
prescri.~f~·. by )H~_.:;~~l~~.~icy, in accordance with the instructions stated on the form. 

..... ~ ( 

4.~2{. In ~4Qh fiscal year since fiscal year 1999, the District has spent at least 50% of the sum of the 
Distri~f~{"alcul~te"d foundation budget amounts for the purposes of foundation utility and ordinary 
mainterla~-~~/.~ipenses and extraordinary maintenance allotment as defined in M.G.L. c. 70 for those 
purposes. t=-·· 

J' 

4.20 All meetings of all public bodies in the District that relate in any way to the Project, 
including, but not limited to, the meetings of the District's school building committee, have been 
conducted, and shall be conducted, in compliance with the provisions of G.L. c. 30A, §§ 18 -
25, 940 CMR 29.00 et seq., and all other applicable law. 

SECTIONS 
DISBURSEMENT OF TOTAL FACILITIES GRANT 

Project Funding Agreement v.03. I I .201 I 14 

bill_plummer
Highlight

bill_plummer
Rectangle



MSBA Project No.: 200906400505 EXECUTION COPY 
District: Concord-Carlisle Regional School District 

Subject to the terms and conditions of this Project Funding Agreement, the Authority shall disburse 
Total Facilities Grant funds to the District in accordance with and subject to the following: 

5.1 (a.) Using the Authority's Pro-Pay system, the District shall submit requests for 
reimbursement to the Authority on a Monthly basis in a format and manner prescribed by the 
Authority. Each Monthly request for reimbursement shall be approved locally by a duly authorized 
representative of the District, shall be in a form prescribed by or otherwise acceptable to the 
Authority, and shal~ include, in reasonab~e detail: _(1) the amount of reimbursement request9f, (2) the 
nature of the matenals, property, or services received, (3) the total value of the work perfoqped and 
materials furnished by each of the Designer, Contractor, Owner's Project Manager, and1~~liWendor 
to date, (4) the value of the work completed during the reimbursement period, andt.~?);>!~e pefcentage 
of completion to date for each line item of work. (J. "'·-=~;.,, J: 

/-:;;;~~-~ ~ (~./ 

(b.) Each request for reimbursement submitted by the District sh.~Ift~lf.!~Jst.p,:J?a~ied by (1) 
the invoices for each of the amounts requisitioned, (2) proof of P.a.ytnent ~y, the llistricj}-:and (3) any 
other supporting documentation and information substaq.~fating th6~~~Di~ict's .. request for 
reimbursement, as the Authority may request, in a form satisfactqry to the t}uthority. 

~:~ ., 
~~):;.. ,,..,/" 

(c.) Each request for reimbursement shall include a written:;·ceitification signed by a duly 
authorized representative of the District stating that: (1) ,.§g~h request for reimbursement is solely for 
costs incurred by the District in connection with th~.)fff(ij~£!, (2) the obligations itemized in the 
reques.t f~r reimbursement hav~ not bee? the basis.~~~~::;-~!pr ~~~est for reimbur~eme~t submitted by 
the Distnct that has been paid or reJected by··Th:e;:~Autfi:onty, unless otherwise directed by the 
Authority, (3) the request for reimbursement i~ for -~ork actually and properly performed or for 
materials or property properly identifi~d in.:'fb.i fe~y~st~for reimbursement as not incorporated in the 
work but delivered and suitably stored~t?fhe P.J:.qj~pt Site, (4) the request for reimbursement properly 
id~ntifies materials or pro~erty app~g~·~~~,. p~Yment by the Distri~t as s~ored off the Pr~ject Site, 
with all costs of storage, Insurance,-.;P.~wetua1 Inventory, monthly Inspection and any maintenance 
~equirement bo~ne by the Co_~t~~F~.?r,1.pCI that t~e District has received the necessary pro~f .of 
Insurance and titles to the n:tat~nals:~,r.~property pnor to payment to the Contractor, (5) the Distnct 
has not received and is not ~xpectl,ng 'io receive any rebates, monetary settlements, grants, monetary 
donations, surety bon~~p~yJh~n!~?:::insurance proceeds, or any other funding from a third party, other 
than the Authority, in~~.9Jfleqtion with the Project that is the subject of the request for reimbursement, 
(6) the request fopteiffl~B:~~~ment is for costs that already have been duly paid by the District, and (7) 
the req~;~,t fOJ.:~~?:~tg~I~~ffient is within the Total Project Budget approved by the Authority. 

. •' ;: 

.:::( (d.}~:<{\flerLre~eipt from the District of a timely and properly submitted request for 
rei~bi!:f~efuent, ~~ttie Authority shall make a reasonable effort to reimburse the District for the 
Authori!Y.;1~.,~9:fi:e of eligible Project costs, subject to the terms and conditions of this Project Funding 
Agreemenf~within 15 days of receiving such request for reimbursement. The District hereby 
acknowledges and agrees that the amount of eligible Project costs reimbursed by the Authority may 
be subject to change depending on the results of an audit conducted by the Authority pursuant to 
Sections 5 and 6 of this Project Funding Agreement. 

5.2 The Authority may review and perform a preliminary audit on each request for 
reimbursement submitted pursuant to this Section 5 to ensure that only eligible, approved costs of the 
Project are reimbursed by the Authority. In the event that the Authority determines that an item 
contained in a request for reimbursement submitted by the District is not eligible for reimbursement 
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by the Authority, the Authority shall adjust a pending or a subsequent reimbursement to the District 
to account for the ineligible costs. The District hereby acknowledges and agrees that each audit 
conducted pursuant to this Section 5 is preliminary, and the Authority may further adjust and alter the 
results of a preliminary audit after conducting subsequent audits or the final project cost audit of the 
Project pursuant to Section 6 of this Project Funding Agreement. 

5.3 Notwithstanding any other provisions of this Project Funding Agreement to the contrary, in 
no event shall disbursements of the Total Facilities Grant by the Authority exceed, in the aggregate, 
ninety-five percent (95%) of the Total Facilities Grant described in Section 2 of this Proje~Funding 
Agreement, unless the District has filed a Final Request and Certificate for Reimbursemen\ and the 
Authority has completed a final project cost audit of the Project pursuant to Section 6Aftl}j~1-froject 
F d. A <!{~~ un Ing greement. .,<-::~.... '"'=: 

(Jv···v.;::_:;.,.~\ .J: 
SECTION 6 r~·-:~\:-.Jl V' 

FINAL PROJECT COST AUDIT .f:~~:;;.:*=::l ··~~~r:·· 
... ~-.)~~·,, (\~ -.;\~ )~/ 

6.1 Upon the filing of a Final Request and Certificate for R({jlnbursem~f:Witli the Authority or at 
a time determined by the Authority, the Authority shall conduct$~ final, clo~e-out project cost audit of 
the Project, including a review of all requests for reimbursemefi!t~pd oth~f documentation submitted 
to the Authority during the course of the Project, any other docurife'ilts=t>'f~aterials that the Authority 
may request, and an inspection of the Project, to deteiD)~~e the final Total Facilities Grant. The 
District hereby agrees and acknowledges that the Q.~tdi~tqr's, Owner's Project Manager's and 
Designer's records shall be subject to audit by the A.frt~Q_~ity'·~Kd such records shall include, but not 
be limited to, to the extent applicable, acc~uniii),g, r~)ords, written policies and procedures, 
Subcontractor files (including proposals of succ~ssful ~fJd unsuccessful bidders, bid tabulations, etc.), 
original estimates, estimating work sh1lt.t~ ~~Qg~pondence, change order files (including 
documentation co~ering ~~gotiated s~ttl!metit~J?/ ... backcharge l?gs and supporting do.c~mentation, 
general ledger entnes detailing ca.sh .;~~[ 'l~_g~ ~lScount~ earned, msuranc~ rebates and dividend~, a~d 
any other Contractor records which "ill~Y have a bearmg on matters of Interest to the Authonty In 
connection with the Contractor.1~;::-Foik:%for the District. All of the foregoing shall be open to 
inspection and subject to a}ldlt ari'df:gpt-reproduction by the Authority and/or its agent and/or its 
authorized representative td::.the extent necessary to adequately permit evaluation and verification of 
(a) Contractor comp1~.9~ W~!h-::~fi requirements of the Construction Contract Documents, and (b) 
complianc~ with prov~~ils ~?r pricing change orders, invoices or claims submitted by the Contractor 
or any of h1s payY-:~s. \:~::.':::-·<<=~j 

~- -... •. 

6.2 .. A'ItheA;~il'i·f' records subject to audit by the Authority shall include all information, 
ma}.~ials }u~ ~at~- of every kind and character such as documents, subscriptions, recordings, 
co'm~~e_r:ifed ~.nformation, agreements, purchase orders, leases, contracts, commitments, 
arrangeffl~E.~~("forrespondence, electronic mail, invoices, notes, daily diaries, photographs, videos, 
meeting nijriutes, field reports, superintendent reports, drawings, receipts, vouchers and memoranda, 
and any and all other agreements, sources of information that may in the Authority's judgment have 
any bearing on or pertain to any matters, rights, duties or obligations under or covered by any District 
documents, Designer documents, Owner's Project Manager documents, Vendor documents or 
Construction Contract Documents. Such records subject to audit shall also include those records 
necessary to evaluate and verify direct and indirect costs, (including overhead allocations) as they 
may apply to costs associated with the Project. In those situations where said records have been 
generated from computerized data (whether mainframe, mini-computer, PC based or other computer 
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systems), the District agrees to provide the Authority with extracts of data files in computer readable 
format on data disks or suitable alternative computer data exchange formats. 

6.3 Upon satisfactory completion of the final project cost audit, as reasonably determined by the 
Authority, the Authority shall send an audit report and acceptance form and release to the District 
and, subject to the execution of the acceptance form and release by the District, make a final payment 
of the Total Facilities Grant to the District, less all adjustments for ineligible Project costs and any 
other adjustments that the Authority reasonably determines as necessary. 

.;} 

6.4 Notwithstanding any provisions in this Project Funding Agreement to the cotf{(ary, the 
ninetieth (90th) day after the District approves final payment to the Contractor for the·!P:r.:,gj~;~t or the 
ninetieth (90th) day after the District provides sufficient documentation, as reasonabJ~·;;~eteiffifh,ed by 
the Authority, indicating that the construction of the Project is approximately ~-h~~~red g~rcent 
(100%) complete or such o~her ti.me, as ~he Authority may determi~~ in its .. ~J:!,~'tl~g~~96n, sllall be 
the final cut-off date for tncurnng ProJect costs that may be eh~tble ~.~f ·teJ.ytBllt~~~ent by the 
Authority ,.}:~~- {:; ~l ~-::·· . ~· ' "· \::·. ~ / 

/ <~::~::.;:_;:;/' 

SECTION 7 ~~~ ~ 
OWNER'S PROJECT MANlGER .l 

--:;~:~~~::~:::::::::)~·· 

7.1 The District shall neither change nor permit a ch~q~~ of the Owner's Project Manager or any 
of its key personnel or subconsultants without the prio.~ .. ~rftt~n approval of the Authority. If there is 
any change or proposed change in the Owner's Pr6j~~~ M~fi~ger or any of its key personnel or 
subconsultants, the District shall give a written 9o1i8~:::to !~· ... Authority that shall include a statement 
of reasons for the change or proposed change {~nd ~N~explanation of the impact of the change or 
proposed cha.nge on the Proj~ct. Th~ Di~ft~~t \~~Jkfiot contra.ct with _or otherwise assign a new 
Owner's ProJect Manager wtthout fi[~f obta(QJ~g the Authonty' s wrttten approval of the new 
Owner's Project ~anager. The Di~!~i~f~9:~1! c~inply with all applicable provisions of law in the 
procurement or asstgnment of a ;~.~O~~.~·ts~ProJect Manager . 

• -.;_;.;., ~·:<.? 

7.2 The District shall Il).ak~ alr:r~~sonable efforts to ensure that the Owner's Project Manager 
complies with all provision~. of ari)' contract between the District and the Owner's Project Manager 
and shall use its best eff.q~S\!R.}t,riforce its rights thereunder. If the Owner's Project Manager is an 
existi?g employee of{~e~Di~tif~t, the District sh~ll exercise such supervision, control. and d_irec~ion 
over tts employe~fOWI:t~(~)i>roJect Manager as ts necessary to enforce and perform tts obhgattons 
under any agre~gi~_nt with" the Authority, any certification filed with the Authority, or any terms and 
condiyd'fis. irifp6~~cF~y.'the Authority. The District shall also ensure that any consultant who is 
dire_R'fly h!r~Q by ~pe District to perform any portion of the project management services for the 
Ptbje~(~.If(Il co}hply with the provisions of any contract between the District and said consultant. 

·-;:;;~~~~:·. /' 
7.3 I(Jh~ Authority determines (1) that the Owner's Project Manager is not performing its 
obligations in accordance with the provisions of the Owner-Owner's Project Manager contract, 
Chapter 70B, Chapters 208 and 21 0 of the Acts of 2004, 963 CMR 2.00 et seq and any policies, 
approvals, directives and guidelines of the Authority, or (2) that the District, knowing or having 
reason to know that the Owner's Project Manager is not performing its obligations in accordance 
with the provisions of the Owner-Owner's Project Manager contract, Chapter 70B, Chapters 208 and 
210 of the Acts of2004, 963 CMR 2.00 et seq., and any policies, approvals, directives and guidelines 
of the Authority, has failed to use its best efforts to enforce its rights under the Owner-Owner's 
Project Manager Contract, or (3) if the District fails to perform its obligations under any provisions 

Project Funding Agreement v.03.11.2011 17 



MSBA Project No.: 200906400505 EXECUTION COPY 
District: Concord-Carlisle Regional School District 

of this Project Funding Agreement that relate to services of the Owner's Project Manager, the 
Authority reserves the right to withhold payments to the District, to recoup payments already made to 
the District, and/or to set off against payments due to the District, any otherwise eligible costs, as 
determined by the Authority, that relate to reimbursement to the District for Owner's Project 
Manager services 

7.4 The District hereby agrees that the Authority shall have free access to, and open 
communication with, any Owner's Project Manager hired by and/or assigned to the Project by the 
District and that the Authority shall have full and complete access to all infonn~tion and 
documentation relating to the Project to the same extent that the District has such jCC~~.s. The 
District agrees that it shall require any such Owner's Project Manager to fully coopet!t~J~~th the 
Authority in all matters related to the Project; to promptly communicate, tran~mit~._, ~ndl6l~_make 
available for inspection and copying any and all information and documentatiQ![ reitrt,~sted J?.Y the 
Authority; to fully, accurately and promptly complete all forms and wri!!.(gs·~quJsted •'oy the 
Authority; and to give complete, accurate, and prompt responses to any arf8.:=~}l~gti'6~l~:ms, inquiries 
and requests for information posed by the Authority. The Districytkte.es ~.~tit sljall ~t'"fn any way, 
directly or indirectly, limit, obstruct, censor, hinder or othel"}#ise interf~r~::wi'fh the free flow of 
communication and information between the Owner's Projettt Manager~and the Authority in all 
matters related to the Project and as provided herein; that it shiih.v.ot suff.~f the same to occur by the 
act or omission of any other person or entity; and that it shalf=*ot:~r&aliate against the Owner's 
Project Manager for communicating information to the /1Rthority as provided herein. The District 
agrees to execute, deliver and/or communicate to ~!{e ·:~~.~n~r' s Project Manager any and all 
authorizations, approvals, waivers, agreements, directhf~,.,, ana~actions that are necessary to fulfill its 
obligations under this paragraph. The District fl!rtli~~~gre:~·"that the Authority shall bear no liability 
whatsoever arising out of the Authority's~know\tdge di, receipt of information communicated to the 
Authority by the Owner's Project Manag9f::~~nift1Q.~t~·the District shall remain responsible for the 
management and completion of the Prol~~~· ··::;\.::·/-

, "'\~Ji~~ION 8 
DUTY .X-Q)JU(Qp, MAINTAIN AND OPERATE 

l'1:}!) ··:<:~:::/~ 
8.1 The District hereb:{ ackndwledges and agrees that, in the event that the District does not 
comple~e the Proj_ect jf::;~,~~~~~.~.~ fails to operate and maintain the Assisted Facility as a public 
schooltn substantial ~.~ph~nce with the Educational Program filed with the Authority as part of its 
Application and if! acB"Qf.~~~f~e with the provisions of this Project Funding Agreement, Chapter 70B, 
Chapter ~08 ~!J:~t~.L9..~f~lie Acts of 2004, 963 CMR 2.00 et seq. and any rules, regulations, policies 
and ~wtfelint!sor1p·e·:~uthority, the District shall reimburse the Authority the full amount of any and 
al~~.~~iv~ p:<>m the Authority in connection with the Project. 

8.2 '_l)i/lrict shall maintain the Assisted Facility as a public school in substantial compliance 
with the ~ducational Program and in accordance with the provisions of this Project Funding 
Agreement, Chapter 70B, and 963 CMR 2.00 et seq., Chapter 208 and 210 of the Acts of 2004, 963 
CMR 2.00 et seq. and any rules, regulations, policies and guidelines of the Authority, unless 
otherwise agreed to in writing by the Authority. In the event that the District knows or has reason to 
know that the Assisted Facility is no longer operated and maintained as a public school in substantial 
compliance with the Educational Program and in accordance with the provisions of this Project 
Funding Agreement, Chapter 70B, and 963 CMR 2.00 et seq., Chapter 208 and 210 of the Acts of 
2004, 963 CMR 2.00 et seq. and any rules, regulations, policies and guidelines of the Authority, the 
District shall give written notice thereof to the Authority. 
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8.3 The District shall maintain the Assisted Facility in a good, safe and habitable condition in all 
respects and in full compliance with all applicable laws, by-laws, ordinances, codes, covenants and 
rules and regulations set forth by any government authority with jurisdiction over matters concerning 
the condition and the use of the Assisted Facility. 

SECTION9 
INSURANCE 

,¢ 

9 .I The District shaH obtain and maintain all insurance required by law and such oth~r f&~urance 
. hty d. h h A h . . fi . . ,>?. "=~ tn sue pes an In sue amounts as t e ut onty may requtre rom ttme to time. ~;:-~:t:::~::::};;. 

. ;}q~:~:::~~.. . ''·=·~<.'. 
9.1.1 During the course of the Project, the District shall purchase aQ.,q(maln~in, 9.i!=shall 

cause the Co~tractor or CM at Risk to purc~ase. and mainta!~~;:-~t:f~~E .. iwn expense, 
coverage agatnst loss or damage to the ProJect tn an amoutlC'eqU.tval(mt to the Total 
Project Budget at the sole expense of the ~istric!,. .. Gontra~~~r o1t~ ~t*isk,. as the 
case may be. Such coverage shall be wntten ph an "all fisks''' basts or equtvalent 
form and shall include, without limitation, ins~!ance agait}st the perils of fire (with 
extended coverage) and theft, vandalism, mall~lous m!.~hief, terrorism, collapse, 
earthquake, flood (if the Project is not in an "l~ot:.::r•\r" flood zone), windstorm, 
falsework, testing and startup, and debr1.~.;:~~moval including demolition occasioned 
by enforcement of any applicable legal:feqlii.t~ments. The limits for earthquake and 
flood shall be the lesser of the Total Pf6j~9t :Bifdget or $10,000,000. The policy shall 
include transportation and cover~~·~r~~· d~ivered and/or stored materials designated 
to be incorporated into the Proj~)?.t. Tlip policy shall include the Authority as a loss 
payee as its interest~ maf~~~ppt~I~:·~,~ Coverage shall be maintained until final 
acceptance of the Proj~.ot<- by'·%~. Pistrict and final payment has been made. The 
Distr!ct (~r Contract~&~¥. ~t':iR:isk, if coverage is purchased by ~ontractor.or CM 
at Rtsk) ts responsfhl~t,for,<the payment of any and all deductibles, self-tnsured 

retentions or ;:,P~:'1ij6reof under the policy. 

9.1.2 Following cP,mpletJ.on of the Project, the District shall, at its sole expense, purchase 
and m~in.t~in~~9Q.Y.~age against loss or damage to the Assisted Facility in an amount 
equiv(~<?l"{ tq. the estimated full replacement cost of the Assisted Facility. Such 
c9yerag~~~~i.il be written on an "all risks" basis or equivalent form and shall include, 

·' .. ::W.i1~out Ilmitation, insurance against the perils of fire (with extended coverage) and 
.:<- ~·:·: .; · CWi'tjf;~;ya·ndalism, malicious mischief, terrorism, collapse, earthquake, flood (if the 

...;···:E~... ~)::,., fr~)e~t is not in an "A" or "V': flood zone), ':"indstorm? falsework, mec~anical and 
~::~}t. ~lectncal breakdown, and bmler and machinery accidents, and debns removal 
~~ ... ..-/'including demolition occasioned by enforcement of any applicable legal 

y:· · requirements. The limits for earthquake and flood shall be the lesser of the estimated 
full replacement cost ofthe Assisted Facility or $10,000,000. The policy shall include 
the Authority as a loss payee as its interests may appear. The District is responsible 
for the payment of any and all deductibles, self-insured retentions or any portion 
thereof under the policy. 

9.1.3 The District shall include the Authority as an additional insured in any commercial 
general liability policy held by the District for liability arising out of the Project. 
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9.1.4 

9.1.5 

The Authority shall not be responsible for the payment of deductibles, self-insured 
retentions, or any portion thereof. 

Upon request by the Authority, the District shall obtain and provide to the Authority 
originals of certificates of insurance evidencing the insurance coverage required by 
this section of the Project Funding Agreement. 

9.2 The District shall require by contractual obligation, and shall also ensure by the exercise of 
due diligence, that each of any Owner's Project Manager, Designer, Contractor or CM at Risk, or 
Vendor hired by the District in connection with the Project obtain and maintain a114psurance 
coverage required by law and such other insurance coverage in such types and aw.·~!ln~ as the 
Auth?rity may require from time to time, including the insurance coverage requir~.~(~f'tlils~roject 
Funding Agreement and by any standard contracts that are prescribed by the Aut&t>nty~ijnd ex~puted 
by the Distri~t, including, but not limited to, t~e Autho~ity' s stan~ard contract~\1:.?w~er: s iProj~ct 
Manager se~tces and standard contract for designer sen:Ices. The tnsuran~~.r~~wre~?.f this SectiOn 
shall be provtded at the sole expense of the Owner's ProJect Manag~~,,De~:t.gner, ~ontra.Q~or or CM at 
Risk, and Vendors, as the case may be, and shall be in full fory.¢~a~~.r·errl6.t;{9X.ihe full term of any 
contract between the District and said Owner's Project Maniger, Desigy.e.r;~tontractor or CM at 
Risk, and Vendors or for such longer period as the Authority m~Y- require,~ncluding any such longer 
period that may be required by this Project Funding Agreemeni\5t~Q~::stlindard contracts prescribed 
by the Authority and executed by the District. .. · 

i'-. p:~~~::;::: .. 
9.3 The District shall include in the contract betw~.eftJhe O'~rter and the Contractor or CM at Risk 
at Risk, as the case may be, the standard langy~~:· .c&'fit.~Jrfed in Exhibit G regarding minimum 
~nsurance requi_rements for C~ntractors O(::$C~ ~f~si&~~rt ·Risk. The J?istrict may impose add~t~onal 
msurance reqmrements for either construc~~~;m 'Q.~Jjv~cy method provided that any such additional 
requirements shall not be inconsistent wJ~~ tfif~~a~"if·~ffients imposed by the standard language set forth 
herein and further provided that the Di~tr.ict s11aU give the Authority a written notice that clearly 
describes any such additional reqvi{~m~N-~:::.~11{ shall be the sole responsibility of the District to 
determine whether additional insu~~nce;~f~gl;li~ements are desirable or necessary and should be included 
in the contract between the OJ~frY~~h~Q:fContractor or CM at Risk at Risk. 

9.4 The District s~~Jl. i,9t~~~.;tor;~inals of certificates of insurance evidencing the insurance 
cove~age that ~ay bel~iiir~~ ::?f the Authority from time to time, including the insuran.ce coverage 
requtred by thts ,J>ro)~~t ~~ndmg Agreement, any standard contracts that are prescnbed by the 
Authority and .. ~e~~cut~H:::b)?" the District, including, but not limited to, the Authority's standard 
contra)t:-fQr <S>wn"6r·~.:~.roject Manager services and standard contract for Designer services, and any 
oth~:rzton~r~ct bet'Y.~.eii the District and the Owner's Project Manager, Designer, Contractor or CM at 
Riski:~J:f/Vetldo);.s/'simultaneously with the execution of said contracts or, in the event that said 
contr~~':J:tav~"o'een executed prior to the date of this Project Funding Agreement, as soon as possible 
thereafter%Upon request of the Authority, the District shall submit such certificates of insurance to 
the Authofity, showing each type of insurance, insurance company, policy number, amount of 
insurance, deductibles/self-insured retentions, and policy effective and expiration dates. The District 
shall require each of the Owner's Project Manager, Designer, Contractor or CM at Risk, and Vendors 
to submit updated insurance certificates to the District prior to the expiration of any of the insurance 
policies or coverage referenced in this Section so that the District shall at all times possess 
certificates indicating current coverage. 

9.5 The failure of the District to ensure that each of the Owner's Project Manager, Designer, 
Contractor or CM at Risk, and Vendors obtain and maintain the insurance required by the Authority, 
Project Funding Agreement v.03.l1.201 I 20 
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this Project Funding Agreement, any standard contract prescribed by the Authority and executed by 
the District or any other contract between the District and the Owner's Project Manager, Designer, 
Contractor or CM at Risk, or Vendors, or to provide the insurance certificates required by this Project 
Funding Agreement shall constitute a material breach of this Project Funding Agreement and shall be 
just cause for termination of this Project Funding Agreement. 

9.6 The District shall, and shall require, as the case may be, its insurers and each of the Owner's 
Project Manager, Designer, Contractor or CM at Risk, Vendors and their insurers to, give written 
notice to the Authority at least thirty days prior to the effective date of any termination, cancellation, 
or material modification of any insurance required by this Project Funding Agreement, ~~nyi~tandard 
contracts that are prescribed by the Authority and executed by the District, including,J;i\twf&Fmited 
to, the Authority's standard contract for Owner's Project Manager services and st~ps!~~~ contf~ct for 
Designer services, and any other contract between the District and the Ownet?J.:?Pr~j~.~t M.~~ager, 
Designer, Contractor or CM at Risk, or Vendors. !" ··~\:.. ? ·-:.·; 

,(.,~-~:~;;;~h. . ·~;:::(:' 

9.7 With respect to all policies of insurance required of the gwAer.'s P'£Qjectlvtana .. ::~f, Designer, 
Contractor or CM at Risk, and Vendors by this Project Fundin.fAgreemeRf;::;an§ standard contracts 
that are prescribed by the Authority and executed by the Distf(yt, includif.lg, but not limited to, the 
Authority's standard contract for Owner's Project Manager aN~i:::standar;~f design contract, and any 
other contract between the District and the Owner's Project Man~g~r~~Designer, Contractor or CM at 
Risk, and Vendors, the District shall ensure that neitQxf~ the District nor the Authority shall be 
responsible for the payment of deductibles, self-insured..fet~fttjRns or any portion thereof. 

/"<~'-'· ~:~:·/ .. .,~~~:~.. ).~ ... 

9.8 Insufficient insurance shall not release tq_~·=e>\\p.~1§;:Project Manager, Designer, Contractor or 
CM at Risk, or Vendors from any liability tQ~ bre~~h ·of their obligations under an agreement 
between the District and any of them. \ .. ,. A:~::,,."~~::f}' 

9.9 All insurance policies requir~J:tY.-: ~h~~:~~~oject Funding Agreement, any standard contract 
prescribed by the Authority and ex~fi!~~ By·~the District and any other contract between the District 
and the Owner's Project Managef;::::pesl@.~r, Contractor or CM at Risk, or Vendors shall be issued by 
companies lawfully authori7_yd,::to W~~!.~:~Hiat type of insurance under the laws of the Commonwealth 
of Massachusetts with a fj~anci4J strength rating of "A-" or better as assigned by A.M. Best 
Company, or an equh.:Al~pt '·t~!~P-~~assigned by a similar rating agency acceptable to the District and 
the Authority. f. _.~/ \. 

":f '\·:.{;;:;-;~~;( . 
9.10 The P~-~tnF~ sha:Ir take all reasonable steps designed to ensure that the Owner's ProJect 
Managef>· c&itr~qt6f:}or CM at Risk, Designer, and Vendors each agree that they and their 
Su)€f~tr~9'tq.rs ~h~Jl do no act, .n?r suffe~ any act to b~ don~, which ~ill vacate, void or impair the 
coverh~?·of any. Insurance policies reqmred under th1s ProJect Fundmg Agreement, any standard 
contrarit~\~~9ribed by the Authority and executed by the District or any other contract between the 
District atiiflhe Owner's Project Manager, Designer, Contractor or CM at Risk, or Vendors. 

~ 

9.1 I The District shall, upon request by the Authority, produce copies of all policies of insurance 
maintained by the District, its Contractor or CM at Risk, Owner's Project Manager, Designer ~nd 
Vendors related to the Project, to the Authority. 

SECTION 10 
COMPLIANCE WITH CONSTRUCTION CONTRACT DOCUMENTS, PROJECT 

PERMITS and OTHER APPLICABLE LAW 
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I 0.1 The District shall be solely responsible to the Authority for the implementation and 
completion of the Project in accordance with the Construction Contract Documents and Project 
Permits, and for the economical and efficient operation and administration of the Project. In 
addition, notwithstanding any right of approval, review, or inspection held by the Authority in 
connection with this Project Funding Agreement, the District shall be fully and solely responsible for 
taking all reasonable actions designed to ensure that the Project complies with all applicable building 
codes, laws, rules and regulations. 

A 
10.2 The District shall be responsible for enforcing the provisions of the Construction ~on tract 
Documents and shall use its best efforts to ensure that the Contractor or CM at Risk pi.r:fot:ri1s all of 

. "--~·:·.·:·;·.·~ 
its contractual obligations thereunder in a satisfactory manner. ;::;:~:::;:~::, ····-~\. 

s~~!~~~~~ >-'/.. , ~::·;;:,~~~-::,~:~~;i~ d! 
11.1 The District shall use its best efforts to require the c;§ntractor of~the:~CM at Risk, at the 
Contractor's or CM at Risk's own cost and expense, tq}repair anY, defect in materials or 
workmanship in the Project or any portion of the Project tha(may deye~op during the applicable 
warranty period and the District shall, to the extent permitted by i~W/:.iifdemnify, defend and hold the 
Authority harmless from and against any loss, cost, li.~9iJity or expense paid or incurred by the 
Authority (including all attorney's fees and other cos~~ffng&tr~c! by the Authority in the defense of 
any such action) with respect to any claim asserted ag{{f~~,t theJAuthority by any party with respect to 
any such defect, actual or alleged. ..f·.:::::~~~::\ ~~~~~··· 

(.;:;. f~ ·.;+ ( 
.. SECt{ON-12 

·~ . ._ ! '~!~·, .. , ... .I.JI., 

fi:;.;··· 1\~,<;;;ESS 
_.r.~~ .. ;;;::··< . ...,~;(·~ 

12.1 The District shall permit the.CAY.!~~f1ty\~ have unrestricted access to the Project Site and the 
Assisted Facility at all reasonabl~:jJmesJ~.rfd shall allow the Authority to examine, inspect and copy 
all agreements, c.onstruct~~R ·~Qon~t&.9!Jbocuments, boo~s, records, communicatio~s, and. al~ o~her 
documents, matenals and u:!format~on related to the ProJect, for the purposes of, Without hmttattOn, 
determining complian~~::w.iil{::!,hi.~ Project Funding Agreement, compliance with all other agreements 
related to the Project,~9d .... fo~a-ssessing the progress of the Project. 

$./ ··:0;;::~-:-::;~~J 
12.2 The D~.~r.!~! shaii"promptly make available to the Authority any other documents or materials 
relateg .. t6'thei{r6j~S(lS"the Authority may request from time to time. 

,.;/'· '( ~ , 
b·?~, .. .::/~ .. , ~ ~> .. 
" ~){:,· :~. . SECTION 13 

.,~,tS'lu:sENCE ON THE PREMISES OF THE ASSISTED FACILITY 

/ 
13.1 The District shall require each of the Owner's Project Manager, Designer, Contractor or CM 
at Risk and Vendors, as the case may be, to agree that that all persons whose duties bring them upon 
the Project Site shall comply with the reasonable directions of the authorized officers and/or 
representatives of the District and the Owner's Project Manager. 

13.2 In the event of a material accident of any kind related to the Project, the District shall 
immediately notify the Authority in writing. For purposes of this section, material accident shall 
mean an accident resulting in death, serious injury or a serious breach in the physical plant. 
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SECTION 14 
RESTRICTION ON SALE, LEASE, or REMOVAL FROM SERVICE 

14.1 As a condition of the Authority providing a Total Facilities Grant to the District, the District 
agrees to maintain and operate the Assisted Facility as a public school facility consistent with its 
Educational Program and in accordance with the provisions of this Project Funding Agreement, 
Chapter 70B, Chapter 208 and 21 0 of the Acts of 2004, 963 CMR 2.00 et seq., and any rules, 
regulati_ons, policies and guidelines of the Authority. In the event that the District w!shes.t~ell, rent, 
lease, hcense, mortgage, donate, transfer control of, declare as surplus or otherwise d1spo~e of an 
Assisted Facility, or any portion of an Assisted Facility, or convey or terminate any i~r~~-~perein, 
other than renting, licensing, leasing or otherwise allowing for a temporary or pe~~~~~!j_c co~unity 
use of the Assisted Facility that does not interfere with or result in change~.:Jo tifelEduc~ional 
Program, the District shall provide the Authority with a written notice of its l~:!t4rth\?.-.~~JI: renf~lease, 
lice?se, mo~~age, donate, t~ansfer contr~l of, d~c.lare as surplu~: or 9~etWJ&e -~~~se of t~e 
Assisted Facthty, or any portiOn of an Asststed Facility, or convey.·-hr-.tenfitnate any Interest therein, 
at least sixty (60) days prior to the effective date of any such prgposed actffi11';::in~'ccordance with the 
notice provisions of Section 17 of this Project Funding Agreedibnt. The nhtice of intent to take any 
of the aforementioned actions shall include the current appraisi~b~~lue g{ the Assisted Facility and 
the maximum resale price on the basis of highest and best use~!of~:fh~ facility. If the Authority 
disagrees with the current appraised value of the AssisteQ.~f:.~cility, the Authority may obtain a second 
appraisal at its own expense, and the current appraisect.fai'ii~:s~.h~ll be equal to the greater of the two 
appraisal amounts on the basis of highest and best useiSt~t~e ~~riity . 

.~·~~;;-~;;:,:;.~ .... ~~::~/ 

14.2 The provisions of Chapter 70B, ~··15(a)~J.c) ;6~11 ~~ply to any sale, rental, lease or removal 
from service of the Assisted Facility, excepj;JorX:a;~~~tal or lease that is for a temporary or periodic 
community use. In the event that the pj_§tric1~3~J:Hs., rents, or leases the Assisted Facility, other than 
renting or leasing the Facility for a t~j)~t~ry pr5periodic community use, the Authority shall receive 
no less than its share, in proportion18~i!.~ investment in the total Project cost, of the fair market value 
of the Assisted Facility, as det~rrfi~~:~ bj::;~fl appraisal conducted pursuant to Section 14.1 above. 

,f5 ·.. "(o';.<:'· 

(. '; ... - SECTION 15 
· · \:;::::;;:.::<:·.:f:~:: NOTICE OF CLAIMS {.::>:· 't .... ·.-.-

15.1 The DistQtt sh~l.L,9,9.'t'ify the Authority promptly in writing at the address and in the manner 
required by S~~Ji§.n 17 6fthis Project Funding Agreement of any material claim or action brought 
again~t-{Iie Df~fi~j?D .. ~signer, Owner's Project Manager, Contractor or CM at Risk, Vendors and/or 
anp.~~~~ ~ws~b~C9ptractors arising out of this Project Funding Agreement or the Project. 

"i'~···i' •.·. 

15.2 '·:~~Hq~lthe District nor any person or entity claiming by through or under it, shall file a civil 
action ari~Jfig. out of the provisions of this Project Funding Agreement against the Authority without 
first serving the Authority with a written notice stating the factual basis of its claims, the applicable 
provisions of the Project Funding Agreement that the claim is based upon, and the remedy that the 
District is seeking. No civil action arising out of the provisions of this Project Funding Agreement 
shall be filed by the District against the Authority until the expiration of sixty (60) days after the 
Authority has received the notice of claim required by this section. 
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16.1 To the fullest extent permitted by law, the District shall indemnify, defend, and hold harmless 
the Authority and its officers, agents and employees from and against any and all claims, actions, 
damages, awards, judgments, liabilities, injuries, costs, fees, expenses, or losses, including, without 
limitation, reasonable attorneys fees and costs of investigation and litigation whatsoever which may 
be incurred by or for which liability may be asserted against the Authority, its officers, agents or 
employees arising out of any activities undertaken by, for, or on behalf of the District in the 
implementation of this Project Funding Agreement or any activities, acts or omissions in relation to 
the Project, including, but not limited to, the performance of any contract or obligation di-rectly or 
ind~rec!ly rel~ted to ~he P~oject. ~his Section shal~ not ~e construed to n~gate ~r abriqge/(~y other 
obligation of tndemmficatton running to the Authonty whtch would otherwise ext st. &:~~:~:~;?~\ 

«.:;:::{~>- ''\. 
16.2 To the fullest extent permitted by law, and unless otherwise agreed l~}in *~~ing BY the 
Authority, the District shall require the Contractor or CM at Risk, as the cas~.ntity;;J?-e, t8 ind~funify, 
defend, and hold harmless the Authority and its officers and employ~es as ~df6qq 6il§Y.,:. 

f.:·~ ~A ~~ •.;:-:)~~ 
,/······x ~<'.:~ f: ~: 

To the fullest extent permitted by law, the c6~tractor [GM::iaf Risk] hereby 
agrees to indemnify, defend and hold harmless fhe Authori~ and its officers and 

(···· . 
employees from and against ·an claims, damage~]:~Jiabiliti~s, injuries, costs, fees, 
expenses, or losses, including, without limitation~:=fJksoffable attorney's fees and 
costs of investigation and litigation, wh~tmever which may be incurred by the 

/,/•·<".'·';-
Authority arising out of or resulting ftQ.in tlf(?.;.performance or non-performance 
of the work performed by the Contfl~t9r [¢M at Risk] and subcontractors, 
provided that such claims, damage~=:~li~pfiHie·s, injuries, costs, fees, expenses, or 
losses are alleged to be caused itt~hoi"e) of in part, by an act or omission of any 
of the Contractor[ or CM ,~t Ris]f];;::<flny subcontractors, anyone directly or 
indirectly employed by)~tlY of~t~.~gt, or anyone for whose acts any of them may 
be liable, regardless ofwll~~per ~r· not it is caused in part by a party indemnified 
hereunder. /.c~;:.. ·-~;;:;:} 

A~~·.. ··::;:~:~~/ 
. ::;{~· ~t>.·:1 ·.· SECTION 17 

/' :~:; (:¥,,,,,;:;! ··. NOTICE 

17 .I Any notices f~~Jire4. or~.· permitted to be given by either of the Parties hereunder shall be 
given in writing/~nd ~s~~ijJ)~ delivered to the addressee (a) in-hand (b) by certified mail, postage 
prepaid~.:{etu2a;~:~;~~p~ xequested; (c)_ by facsi~ile; or (d) by a. commercial overnight courier that 
guara!.ltees. next oay:a~hvery and provides a recetpt, and such notices shall be addressed as follows: 

~/ ~~ t 
... ·~~<:~:;:; .. -;:.}~.· ~~ lf t6.the Authority: 

··=:~:.\::~. /:. 
"'"\:;::·~·· Massachusetts School Building Authority 

··,· 40 Broad Street, Suite 500 
Boston, MA 021 09 
Attention: Director of Capital Planning 
Facsimile: 617-720-5260 

If to the District: 

Concord-Carlisle Regional School District 
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Address: ,.tj e..ri 6 ,.. toaJ. 
Address: 0 II l{ 1-

Attention: ' I\ A f ~ i tj ~ 
Facsimile: C}/~ . 3t>\ 'S 31 

A 
\'· 

/. ~·-

?r to ~~ch other addr:ess or addressee ~s the District and ~e Aut?ority may fro~ ti~IJ:~J{liftl;!iiJ>~ci_fy 
m wntmg. Any notice shall be effective only upon receipt, whtch for any nottc~ @veq;)py facs.Imtle 
shall mean notice that has been received by the party to whom it is sen(:?~~. evfq.encett1by a 
confirmation slip that bears the time and date of receipt. $''~;~;~_;~<·.. ··;:;;~<\/ 

SECTION 18 ,.,.,:"''):< ~- ,,., ··:")'''' 
I -<.:;~~::;;::~;:•;~' 

AMENDMENTS H ~ 

~=:::.. t 
18.1 This Project Funding Agreement may be amended only 1£it~~Stkf(written amendment signed 
by duly authorized representatives of the District and the Authority:··-·.·,->··· 

.-.>:~~::::::~~ . .. ~ ~.·.·. 
SECTI0~~1.9 ·~<~>· · 

ADDITIONA_}·!ll}~JdNS 
,·:A. ~~ ··~:: r 

19.1 All certificatio~s, filings, and s~&in\isio~J?, !JJe Aut~ority required ~y this Proje~t ~unding 
Agreement shall contam a statement, ~~w.J,ea·:~Y: a ~duly authortzed representative of the Dtstnct, that 
such certification, filing, or submissiop~~ .. truel~omplete and accurate, to the best of the District's 
knowledge. ,,::):::. ~0:::} " 

•. >:. '\;: ... ) ·,.v 

19.2 No member or employ~~-··'6fJhe Y\:uthority shall be held personally or contractually liable by 
or to the District under anY.1~h:i\risioA:6f this Project Funding Agreement, because of any breach of 
this Project Funding Agreerh.ept, ol because of its execution or attempted execution. 

,~-:~::;::::> "·~s~:::::=:?i 

19.3 The District ~b_ilf n~ith~r assign any interest, in whole or in part, in this Project Funding 
Agreement, nor t&nsf~¥::tlny" interest in same, whether by assignment or novation, without the prior 
writte~Jpprq:v!{I.:df:~h:r::Authority. 

J9.,•f1t:-:.l'i~lfi1ng:Jn\hi; Project Funding Agreement shall be construed as creating a duty or obligation 
on the:~~ of t9e- Authority to oversee or monitor the performance of the Designer, Contractor or CM 
at Risk;\Qwfler' s Project Manager or other Project participants. The Authority shall not be 
responsibil' for, among other things, the design of the Project, architectural plans, construction 
means, methods, techniques, sequences or procedures, quality control or construction safety, or 
compliance with the Construction Contract Documents, Project Permits or any applicable provisions 
of law, which shall be and remain the sole responsibility of the District and its Designer, Contractor 
or CM at Risk, Owner's Project Manager and Vendors, as the case may be. 

SECTION20 
GOVERNING LAW, VENUE, AMENDMENT and SEVERABILITY 
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20.1 This Project Funding Agreement shall be governed by and interpreted in accordance with the 
laws of the Commonwealth of Massachusetts. In case any provision(s) hereof shall be determined 
invalid or unenforceable under the applicable law, such provision(s) shall, insofar as possible, be 
construed or applied in such manner as will permit the enforcement of this Project Funding 
Agreement; otherwise, this Project Funding Agreement shall be construed as though such 
provision( s) had never been made a part hereof. 

20.2 Any civil action brought against the Authority by the District, or any person or entity 
claiming by through or under it, that arises out of the provisions of this Project Funding Ajreement, 
shall only be brought in the Superior Court for Suffolk County, Massachusetts. Th~DiS{fict, for 
itself and for any person or entity claiming by through or under it, hereby waives any .def~y~~ that it 
may have as to the venue to which it has agreed herein, including, but not limitedJ~V~J.!.nY cuft~ that 
this venue is improper or that the forum is inconvenient. The District for itself ap_~~ fol~y pe~}on or 
entity claiming by through or under it, hereby waives all rights, if any, to J:tlirfY~:t~~aJWin aCf civil 
action against the Authority that may arise out of the provisions of this Projecf'RiJJJdilig~.j\greement. 

.'b:, ~~. '<;;~ -~~·:~,.<"· 
..-:-·:.·.·.:-;-.. L~ '·' ~· 

20.3 This Project Funding Agreement and any amendments ,J:f&;~to -~haiYJte:d,med·'null and void 
and of no further force or effect unless it is executed by a ~~ly author~ed representative of the 
District and a duly authorized representative of the Authority. ~tt~ unde;:$'igned, who are signing on 
behalf of the District, hereby warrant and represent that they "-' ... ~sses~·· the full legal authority to 
execute this Project Funding Agreement on behalf of th~P.lstrict and to bind the District to its terms 
and conditions. In the event that the Authority dete"rrisHhes that the undersigned are not duly 
~uthorized. to e~ecute this Project Fundi.ng ~greem:,~!ihf\lo ~~lhd the Di~trict, th~ Auth?rity may~ in 
Its sole discretiOn, take whatever actiOn It d~ms:.:t!l~c~~ssary to terminate this ProJect Funding 
Agreement, to suspend or terminate payments (Q the District and to recover any funds disbursed to 
the District. Any rights and remedies avai!'.ble t~~~Jl¥-~1\.uthority under the provisions of this Project 
Funding Agreement shall be in additiod:~o· angfo:tger rights and remedies provided by law. 

A~,~lf~~;ON 21 ,-:.:·. 
~c/;;o.... -.:~::::·/' WAIVERS 

·-;~~·. A'<;~? 

21.1 The terms, conditio~:::;~oy;:~~~s, duties and obligations contained in this Project Funding 
Agreement may be waj.v.~~t8iQyJ~y· written agreement executed by duly authorized representatives of 
the District and the 1\~tlfbrity. ·"No waiver by either party of any term, condition, covenant, duty or 
obligation shall 9$ cd~!W.:~d as a waiver of any other term, condition, covenant, duty or obligation 
nor shall a wai,x.~r~;of any~·oi·each be deemed to constitute a waiver of any subsequent breach, whether 
of th~ ... .dine <ft!~·\fiff~·rent section, subsection, paragraph, clause, phrase, or other provision of this 
Pr~~e~ Fuft:~ng~A~eement. Forbearance or indulgence in a~y form o~ manner by ~it~er Party to t~is 
ProJect;}~tTndtng)Agreement shall not be construed as a wa1ver, nor In any way hmtt the remedies 
availab1e~Q. that. party. 

·y:f' 
21.2 The Authority's payment(s) to the District under this Project Funding Agreement or its 
review, approval or acceptance of any actions by the District under this Project Funding Agreement 
shall not operate as a waiver of any rights or remedies available to the Authority under this Project 
Funding Agreement or as otherwise provided by law and the District shall remain liable to the 
Authority for all damages incurred by the Authority arising out of the District's failure to perform in 
accordance with the terms and conditions of this Project Funding Agreement. 
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SECTION22 
DEFAULTS AND REMEDIES 

EXECUTION COPY 

22.1 The occurrence of any of the following events shall constitute, and is herein defined to be, an 
Event of Default under this Project Funding Agreement: 

(a.) If the District shall fail to perform or observe any covenant, agreement, term or condition 
on its part provided in this Project Funding Agreement and such failure shall continue for a period of 
thirty (30) days after written notice thereof shall be given to the District by the Authorityj.1provided 
that, if such failure cannot be remedied within such thirty (30) day period, it shall not;on~_itute an 
Event of Default hereunder if corrective action satisfactory to the Authority, as det~~·~:~ .. by the 
Authority, in writing, is instituted by the District within such period and diligentlyf:P2g~ued'1lf\Jil the 
failure is remedied; ~:/( -et~ .): 

(b.) If any repres~ntation or warranty made. by th~ Di.strict in,_this _P,6J~~,~~l~~-A:::ment 
shall prove to have been mcorrect, false, or to be mtsleadmg m any,mat~n4,trespe9t; ~::·· 

/: -<::~:::~::~:::~····' / 
22.2 If any Event of Default hereunder shall occur and be c$.~tinuing, ,e Authority may proceed 
to protect its rights under this Project Funding Agreement, ·~~·~.!llar..:.:/(a) terminate this Project 
Funding Agreement, (b) permanently withhold or temporarily~~suspend payment of the Total 
Facilities Grant to the District, (c) recover any paymen~.·:Rf the Total Facilities Grant previously 
made to the District, and/or (d) may exercise any othe.rJ1gllt::;or ~:emedy upon such default as may be 
granted to the Authority under this Project Funq~&t~gr;$&ent or under any other applicable 

• • f I ~;7.;-v:-,, =:-:·.-..,. ,. prOVISIOn 0 aw. ,;;'' .. :.;~;~:~. ··~~··· 
,.·;:,. ~; ~:{..; .. 

22.3 No delay or omission to exefYis~, !lfil;'t;<Jmedy or power accruing upon any Event of 
Default sh~ll impair any such right, re~~AY o{p~~er or shall be construed to be a waiver thereof, but 
any such nght, remedy or power m~y::~e~e~:~~g!s&a from time to time and as often as may be deemed 
expedient. . {Y "<(:. ~/~; 

.I\:;.. '\{:::' 
' .. ~·~·. / " 

22.4 The rights and re111eflies coiiferred upon or reserved to the Authority under this Project 
Funding Agreement are n{i.t inteh.ded to be exclusive and every such right or remedy shall be 
cumulative and shall ~e ~>a'd~Jt!(>h to any other rights or remedies provided by law. The Authority 
may assert a right to [~6vet damages by any appropriate means, including, but not limited to, set
off, suit, withhol.Qfng, 'T~9ql{pment, or counterclaim either during or after performance of this Project 
Fundin~!,t.gr~mi~!!.-·:·:·. ·.· ···-· -

1(/ -~" ~ ·····-;:-· 
.~. t:>~. (· SECTION 23 .. ~~-.::.. '/ . ~·. r 

..-·-.:{!~~{ ,(/ TERMINATION 

23.1 ;~j~-=··P~oject Funding Agreement may be terminated by the Authority if an Event of Default 
shall have occurred as provided in Section 22. Notice of such termination shall be in writing and 
shall be effective immediately upon service of the notice in the manner provided in Section 17. 
Upon five (5) days written notice, this Project Funding Agreement may be terminated by the 
Authority in the ~vent of any action constituting fraud, malfeasance, or illegal activity committed in 
connection with the Project by the District or any of the District's employees, or, where the District 
knew or should have known, by the Architect, Owner's Project Manager, CM at Risk, Contractors or 
Vendors. 
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23.2 This Agreement may be terminated by mutual written agreement of the Parties. 

SECTION24 
PUBLIC RECOGNITION OF THE AUTHORITY'S PARTICIPATION 

24.1 The District shall erect a project identification sign on the construction site during the period 
of construction of the Project in accordance with the provisions of 963 CMR 2.04(1 )(g). In addition 
to the requirements set forth in 963 CMR 2.04(1 )(g), the project identification sign shall include the 
full name of the Chairman of the Authority's Board and the Authority's Executive Director._:--

~'<-. .... 
-~· ~i 

./~~~~;=::=:.:-~~. 
IN WI1NESS WHEREOF, the Authority and the District have caused thi~._{?.~}:Qjecl' .. .:Fqpding 
Agreement to be executed by their duly authorized representatives this ~ dayJ)f ·< tU it: 
in the year 20 11&__. ~.-.;::~;::~::~·<~\~::;;·.~)' ·::.·' 

>',:~" ·.~\=:., '<·::;:,, .. • 
~ ·:=-~~;~ ~ .. ~ 

THE MASSACHUSETTS SCHOOL BUILDING AUTHORitY .. ·~~~\:>:::·/' .,,/ 
BY· i~ ~-. ~ ~ 

~~\\,:y··;;/ 

Name (Type/,J.pt). ... ·.· · 

~);~:,r=c~rrs sL~\ ~(f\M;t+e~ 
Title/Off(~~·. (j~e/Print) 

y::--
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